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Dear Director Pearce:

The American Exploration & Production Council (AXPC) is pleased to submit these comments
on the Bureau of Land Management's (BLM) proposed rule titled "Royalty for Oil and Gas Lost
From Onshore Federal and Indian Leases," (Proposed Rule). The Proposed Rule responds to
section 50103 of the One Big Beautiful Bill Act of 2025 (OBBB), Pub. L. 119-21, and Executive
Order 14154, "Unleashing American Energy." It would replace 43 CFR subpart 3179 in its entirety
and amend 43 CFR 3162.3-1, and by its own terms supersedes the rule BLM promulgated on April
10, 2024, 89 Fed. Reg. 25378 (2024 Rule), together with the November 22, 2024 direct final rule,
the 2016 and 2018 rules, and the venting and flaring provisions of NTL-4A. AXPC provides a
proposed redline of the rule in Attachment 1.

AXPC submitted detailed comments on the earlier proposal that became the 2024 Rule. See AXPC
Comments on BLM's Waste Prevention, Production Subject to Royalties, and Resource
Conservation Proposed Rule, 87 Fed. Reg. 73588 (2023 AXPC Comments). Many of the changes
BLM now proposes respond directly to concerns AXPC raised in that letter, and AXPC supports
them — including removal of the waste minimization plan, elimination of the leak detection and
repair program, removal of the royalty-free flaring volume caps and the associated curtailment and
shut-in authority, the addition of unmerchantable gas as an unavoidable loss, and the expansion of



approved flare metering technology. AXPC does offer recommendations on the Proposed Rule,
which are summarized below and developed in Section II.

AXPC’S INTERESTS:

AXPC is a national trade association representing leading independent oil and natural gas
exploration and production companies in the United States. AXPC companies support millions of
Americans in high-paying jobs and invest a wealth of resources in the communities where
they operate. AXPC member companies produce more than half of U.S. onshore production each
year, including many active operations developing federal minerals that require meeting BLM’s
lease, permitting, and bonding requirements.

AXPC members have substantial experience working with BLM throughout the life of a federal
lease — from filing an expression of interest (EOI), through acquiring a lease and developing the
federal minerals, to plugging and abandoning a well that is no longer viable. That experience
informs the comments below, which are directed to how the Proposed Rule will operate in practice
at the state and field office level.

I INTRODUCTION

AXPC recognizes and appreciates BLM’s work in developing a new Proposed Rule in response to
litigation arising from past iterations of BLM’s waste prevention rules.! The Proposed Rule
responds to several technical concerns raised by industry over the years. AXPC members have
also identified several issues in the Proposed Rule that would benefit from additional clarification,
revision, and technical engagement. These key issues are captured in the following comments.

AXPC also observes that the two concerns at the center of these comments have a long history
with the Bureau. More than a decade ago, and before the first of BLM’s three efforts to replace
NTL-4A, industry commenters advised BLM that NTL-4A required conservation to be evaluated
from an economic standpoint, that the long-standing meaning of “waste” was the venting or flaring
of gas that is otherwise economically recoverable, and that any departure from that construction
would be inconsistent with decades of interpretation.> Those same commenters cautioned that
NTL-4A does not authorize BLM to develop an air quality program.> Both warnings were

' Wyoming v. U.S. Dep’t of the Interior, 493 F. Supp. 3d 1046 (D. Wyo. 2020) (vacating most of the 2016 Rule
following the Department’s confession of error), vacated as moot sub nom. Wyoming v. U.S. Dep 't of the Interior,
Nos. 20-8072, 20-8073, 2024 WL 3791170 (10th Cir. Aug. 13, 2024) (vacating both the judgment and the
underlying ruling following promulgation of the 2024 Rule, with the consequence that the 2016 Rule would take
effect were the 2024 Rule to be rescinded); North Dakota v. U.S. Dep 't of the Interior, No. 1:24-cv-00066, 2024 WL
4164939, at *7-*8 (D.N.D. Sept. 12, 2024) (granting preliminary injunction against enforcement of the 2024 Rule in
five states).

2 Western Energy Alliance, BLM Venting and Flaring Rule: NTL-4A4 Technical Paper (Sept. 2015).
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subsequently borne out: the District of Wyoming vacated the 2016 Rule on the ground that BLM
had usurped the authority to regulate air emissions,* and the District of North Dakota enjoined the
2024 Rule on materially similar grounds.> AXPC raises these points not to relitigate settled history
but because the Proposed Rule presents BLM with the opportunity to resolve both issues on the
record, permanently, and AXPC believes this opportunity should be taken.

IL. KEY ISSUES
A. BLM Should Codify the Economic Feasibility Standard Its Rationale Reflects

The Proposed Rule represents substantial progress toward a legally durable waste prevention
framework, and its preamble rationale is, in substance, grounded in economics. BLM repeatedly
explains that operators are already incentivized to capture and market gas when doing so is
economically feasible.® AXPC’s 2023 comments on the predecessor (2024 Rule) proposal
explained that any final rule must incorporate economic considerations into its
avoidable/unavoidable loss determinations, consistent with the Mineral Leasing Act (“MLA”) and
the Federal Oil and Gas Royalty Management Act (“FOGRMA”).” That principle remains fully
applicable. One opportunity remaining for the Proposed Rule is to carry that economic reasoning
into the regulatory text itself: § 3179.41 (proposed) retains a closed, enumerated list of twelve
unavoidable loss categories, with no general economic feasibility standard or individual prudent
operator exception process. Absent that codification, prudent operators remain exposed to royalty
liability for losses that fall outside the enumerated categories but that the MLA, FOGRMA, and
governing precedent would otherwise treat as unavoidable.® In making this suggestion, AXPC is
not advocating for an exception for routine venting and flaring when there isn’t a pipeline
connected to the well. However, there may be limited situations when gas capture is not economic,
but the operator needs to temporarily vent or flare — such exceptions should be allowed upon
application to the Authorized Official.

Therefore, AXPC asks BLM to amend § 3179.41 to incorporate an explicit economic feasibility
standard, consistent with the prudent operator framework long applied under the MLA, and

4 Wyoming, 493 F. Supp. 3d 1046.

5 North Dakota, 2024 WL 4164939.

91 Fed. Reg. at 37,909-911, 913, 915, 917.

7 AXPC Comments on BLM’s Proposed Waste Prevention, Production Subject to Royalties, and Resource
Conservation Rule (Jan. 30, 2023) available at
https://www.bing.com/ck/a?!&&p=c11ef2781bb5b114f401e7874938ac8f8c96bdecbladed2842674860c01d6562Jml
tdHMOIMTcANTgwMTYwMA&ptn=3 &ver=2&hsh=4&fclid=1a672434-0a71-64a5-0c00-
33190bdc6568&u=alaHROcHM6Ly9heHBjLm9yZy93cC1jb250ZW50L3VwbGO9hZHMvMjAyMy8wMS9BWFBD
LUIMTSIXYXNO0ZS1QcmV2ZW50aW9uLUNvbW 11bnRzL TEuMzAuMjMucGRmé&ntb=1

830 U.S.C. §§ 187, 225 (MLA prudent-operator standard); 30 U.S.C. § 1756 (FOGRMA negligence standard);
Wyoming, 493 F. Supp. 3d 1046, 1072, 1074; Petro-Hunt, L.L.C., 197 IBLA 100, 102, 113 (2021); Gerson v.
Anderson-Prichard Prod. Corp., 149 F.2d 444, 446 (10th Cir. 1945); Brewster v. Lanyon Zinc Co., 140 F. 801, 814
(8th Cir. 1905).



establish a general exception process allowing operators to demonstrate, on a case-by-case basis,
that a loss falling outside the enumerated categories was nonetheless unavoidable because recovery
would have been uneconomic or otherwise outside the operator’s reasonable control. Incorporating
this standard would align BLM’s stated deregulatory rationale and the rule’s operative text, reduce
litigation risk, and provide the regulatory certainty BLM’s own preamble identifies as a goal of
this rulemaking.’

BLM’s authority under the MLA has always incorporated an economic feasibility inquiry. Federal
lessees are required to act as “prudent operators,” exercising “reasonable diligence, skill, and care”
in operating the lease and taking “all reasonable precautions to prevent waste of oil or gas.”!”
Critically, “[t]he exercise of ‘reasonable diligence’ and employment of ‘reasonable precautions’
under the MLA do not require an operator to render its operations uneconomical by capturing and
marketing uneconomic gas.”!' As the District of Wyoming held in vacating BLM’s 2016 waste
prevention rule, “Congress enacted the MLA against this backdrop of consideration for operator
economics,” and oil and gas leases “are intended to ensure mutually profitable development of the
leases’ mineral resources; accordingly, lessees have an obligation of reasonable diligence in the
development and marketing of oil and gas from the lease, with due regard for the interest of both
the lessee and the lessor.”!? The Tenth Circuit has likewise recognized that reasonable diligence
“means the doing of that which an experienced operator of ordinary prudence should do in the
circumstances, bearing in mind that the purpose of the contract is the mutual benefit of the lessor
and the lessee,” a principle tracing back over a century to the Eighth Circuit’s recognition that “[i]t
is only to the end that the oil and gas shall be extracted with benefit or profit to both [lessor and
lessee] that reasonable diligence is required.”!?

FOGRMA confirms the same standard: a lessee is liable for royalty on lost or wasted gas only
“when such loss or waste is due to negligence on the part of the operator of the lease, or due to the
failure to comply with any rule or regulation, order or citation issued under this chapter or an
mineral leasing law.”'* Consistent with the prudent operator standard, if the lessee was not
negligent and did not fail to comply with a specific regulatory requirement, the loss is unavoidable
and not subject to royalty.!> BLM’s own adjudicatory precedent confirms this framework governs
today: the Interior Board of Land Appeals has explained that NTL-4A “echoes the MLA and the
regulations by focusing on whether the lessee’s conduct was reasonable,” defining unavoidably

9 See 91 Fed. Reg. at 37,909 (rulemaking purposes).

1030 U.S.C. §§ 187, 225.

" Wyoming, 493 F. Supp. 3d at 1074.

12 Wyoming, 493 F. Supp. 3d at 1072.

13 Gerson v. Anderson-Prichard Prod. Corp., 149 F.2d 444, 446 (10th Cir. 1945); Brewster v. Lanyon Zinc Co., 140
F. 801, 814 (8th Cir. 1905).

430 U.S.C. § 1756.

15 See Petro-Hunt, 197 IBLA at 102 (quoting NTL-4A § II); Rife Oil Props., Inc., 131 IBLA 357, 373-77 (1994);
Ladd Petroleum Corp., 107 IBLA 5, 9 (1989).
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lost production to exclude losses except where the lessee failed “to take all reasonable measures
to prevent and/or control the loss.”!

BLM’s own reasoning points towards completing this standard. BLM has expressly restated the
FOGRMA negligence provision in the regulatory text at proposed § 3179.41(e), under which a
loss of gas caused by operator negligence is avoidable.!” AXPC appreciates BLM’s restatement of
this provision and encourages BLM to complete the standard by also codifying the negligence
standard’s corresponding limitation. If negligence is the trigger for an avoidable loss, the absence
of negligence, coupled with the absence of an economic outlet, should be sufficient to establish an
unavoidable one. Codifying both halves of the standard together ensures the rule text fully
implements the statute it is meant to carry out.

BLM’s stated rationale for many of the Proposed Rule’s deregulatory provisions — including
elimination of the waste minimization plan, the leak detection and repair program (“LDAR”), and
royalty free flaring caps — reflects exactly this economic logic: operators already have a
commercial incentive to capture and sell marketable gas.'® AXPC supports that reasoning and
encourages BLM to carry it forward into the rule text itself, so that it continues to guide future
BLM decisionmakers or field offices applying § 3179.41 on a case by case basis. Without
codifying an economic feasibility standard and a corresponding exception process in the rule text,
the Proposed Rule may leave prudent operators exposed to royalty liability for losses — including
those caused by equipment tampering, third-party interference, or other circumstances beyond an
operator’s reasonable control — that fall outside the twelve enumerated categories notwithstanding
the operator’s reasonable and prudent conduct. BLM should close this gap by adopting the
economic feasibility standard and exception process AXPC recommended in its 2023 comments. !

The continuity of this position itself is relevant to the record. In September 2015, before BLM
published the 2016 Rule, industry commenters advised the Bureau that NTL-4A stipulates that
natural gas conservation must be evaluated from an economic standpoint, that the long-standing
definition of waste is that a lessee commits waste by venting or flaring gas that is otherwise
economically recoverable, and that BLM was then considering a new definition inconsistent with
decades of interpretation.?’ AXPC asks BLM to consider created an exception that codifies these
long-standing legal principles that allows for some amounts of venting and flaring when gas
capture is not economically feasible and whether a prudent operator could have reasonably
prevented loss. The inquiry should be economic feasibility and reasonable operator conduct, not

16 Petro-Hunt, L.L.C., 197 IBLA 100, 102 (2021).

1791 Fed. Reg. at 37,913-14: “Under proposed § 3179.41(e), a loss of gas by operator negligence is avoidable.”
1891 Fed. Reg. at 37,910, 37,913-14, 37,918.

19 Supra note 7.

20 Western Energy Alliance, BLM Venting and Flaring Rule: NTL-4A4 Technical Paper (Sept. 2015); API Letter
“Venting & Flaring from Oil and Gas Operations on BLM-Managed Leases” (May 30, 2014) available at
https.://www.api.org/-/media/files/news/2014/14-

Jjune/140530 final api comments to_blm_re venting and flaring initiative.pdf
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whether a circumstance appears on an exhaustive list of categories. After eleven years and three
rulemakings, BLM has now embraced economic reasoning in the preamble to the Proposed Rule,
and AXPC encourages BLM to carry it into the regulatory text as well. AXPC respectfully submits
that codifying the standard now would help secure durability of this rulemaking going forward.

Past comments submitted to BLM also framed the proportionality concern that runs through this
rulemaking, cautioning that BLM should not put billions of dollars of royalties at risk by chasing
relatively minuscule amounts of royalty from small volumes of waste gas, and that a
reinterpretation of waste could result in less production on Federal and Indian lands and ultimately
lower royalty returns. BLM’s own regulatory impact analysis for the Proposed Rule now
vindicates that concern arithmetically: the LDAR program was projected to cost $16.8 million
annually to generate $210,000 in royalty, and BLM’s total annualized net benefit from the
removals in this rulemaking is $15.05 million.?! An economic feasibility standard is the
mechanism by which that proportionality is built into the rule rather than revisited administration
by administration.

AXPC has also stated this position to BLM directly and recently. In joint comments with the
American Petroleum Institute submitted to the Office of Management and Budget on December
30, 2022 concerning the information collection requirements of the 2022 proposal, AXPC
explained that the basic concept of waste under the MLA, which BLM has uniformly applied to
Indian leases as well, is a function of economics, and that BLM cannot simply choose to cease
acceptance and consideration of economic information.?? Those comments further explained that
federal and Indian leases are for the mutual benefit of lessor and lessee, and that BLM therefore
cannot legally compel lessees either to capture and market otherwise flared gas at an economic
loss or to forgo production altogether.?> AXPC reaffirms that position here. The Proposed Rule
moves substantially in the right direction, and AXPC encourages BLM to complete that progress
by incorporating the economic inquiry directly into § 3179.41.

B. BLM Should Add Force Majeure, Acts of God, and Other Third-Party-Caused Events
as an Unavoidable Loss Category

The Proposed Rule’s twelve enumerated unavoidable loss categories under § 3179.41 do not
include force majeure events, Acts of God, or losses caused by the acts of third parties beyond an
operator’s control. This includes theft, equipment tampering, and blowouts caused by third-party
offset operations. Adding this category would align with the prudent operator standard described

2191 Fed. Reg. 37,910; 91 Fed. Reg. 37,920.

22 API AXPC Joint “Comments on Bureau of Land Management Proposed Rule on Waste Prevention,
Production Subject to Royalties, and Resource Conservation, 87 Fed. Reg. 73,588 (Nov. 30, 2022), RIN 1004-
AE79”, available at https://axpc.org/wp-content/uploads/2025/02/API-Comments-on-BLM-Waste-Prevention-
Proposed-Rule.pdf

BId.



above in Section II.A, and with BLM’s own historic administration of NTL-4A, which has long
treated exactly these categories of loss as unavoidable.

As explained in Section II.A, an operator is liable for royalty on lost gas only where the loss results
from the operator’s negligence or failure to comply with an applicable rule, regulation, or order.?*
A loss caused by force majeure, an Act of God, or the unforeseeable conduct of a third party is, by
definition, not the product of operator negligence; it is precisely the category of loss the prudent
operator standard was designed to exclude from royalty liability. NTL-4A itself, which governed
this area for over four decades and which the Proposed Rule expressly supersedes, has always
defined unavoidably lost production to include gas lost “because of line failures, equipment
malfunctions, blowouts, fires, or otherwise,” except where the loss resulted from the operator’s
failure to take reasonable measures to prevent or control it.2> The IBLA has repeatedly confirmed
that this framework requires a case by case, fact specific inquiry into the operator’s conduct, not a
categorical exclusion of loss types BLM did not think to enumerate.?® The Board has likewise
recognized that operators may demonstrate an unavoidable loss through case specific data even
outside a rule’s express categories, underscoring that BLM’s own longstanding practice has never
treated its enumerated lists as exhaustive substitutes for the underlying reasonableness inquiry.>’

Adding this category to § 3179.41 would avoid a result in tension with the MLA, FOGRMA, NTL-
4A’s own historic text, and decades of IBLA precedent interpreting both, under which a non-
negligent, prudent operator could otherwise bear royalty liability for losses entirely outside its
control.

BLM may point to the Proposed Rule’s emergency provision as addressing this concern, since
emergencies remain an unavoidable-loss category with BLM authority to extend the standard 48-
hour window by up to 15 additional days.?® That provision is a helpful start and AXPC believes it
can be strengthened further. First, not every force majeure event, Act of God, or third party caused
loss will qualify as an “emergency” as defined in the Proposed Rule; a third party’s equipment
tampering discovered after the fact, a theft of production, or a blowout on an adjacent, non-
operated lease may cause lost gas without triggering the emergency provision’s specific procedural
requirements. Second, even a qualifying emergency’s extended window is time limited, while
some force majeure events — severe weather events affecting regional infrastructure, third-party
pipeline outages, or extended civil disturbances — may cause losses lasting longer than any
extension BLM is likely to grant. An operator acting entirely reasonably and without negligence
should not face royalty liability merely because the duration or character of an externally caused

24 See §IIA at 3.

25 Petro-Hunt, 197 IBLA at 102 (quoting NTL-4A § II).

26 Petro-Hunt, 197 IBLA at 113; Rife Oil Props., 131 IBLA 357, 373-77 (1994); Ladd Petroleum Corp., 107 IBLA
5 (1989).

4.

2843 C.F.R. § 3179.100(a)—(b) (proposed); 91 Fed. Reg. at 37,927.
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loss falls outside the emergency category’s specific parameters. AXPC further notes that industry
raised this same point to BLM’s emergency windows in 2015, observing that maintenance issues
can take substantially longer than the period BLM then allowed and requesting that BLM explain
the basis for the window it selected and to account for extenuating circumstances.?’ The Proposed
Rule sets that window at 48 hours, extendable by up to 15 additional days.>°

BLM’s treatment of losses during well drilling presents another opportunity to provide the same
reasoning. As discussed in Section IL.LE below, BLM proposes to remove § 3179.80 and to fold
losses during well drilling, including loss of well control, into the emergency provision at proposed
§ 3179.100 — where royalty accrues after 48 hours regardless of operator negligence. Under the
current rule, by contrast, a loss of well control is unavoidable unless BLM affirmatively determines
the loss resulted from operator negligence.’! This is the category of loss likely to be caused by a
third party or by forces outside the operator’s control and AXPC encourages BLM to apply the
negligence based here as well, rather than a hard time limit alone.

As such, BLM should add force majeure events, Acts of God, and losses caused by the acts of
third parties beyond the operator’s reasonable control as an explicit unavoidable loss category
under § 3179.41(b), consistent with AXPC’s 2023 comments on the predecessor proposal.’? At
minimum, this category should encompass:

* Force majeure events and Acts of God, including but not limited to severe weather events,
natural disasters, and other events beyond the operator’s reasonable control;

* Theft of oil or gas production;

» Equipment tampering or vandalism by third parties;

* Blowouts or other losses caused by third-party offset operations;

» Losses attributable to delay in a Federal authorization the operator has applied for,
including pendency of a right-of-way application for gathering or processing infrastructure;
and

» Third-party infrastructure failures not attributable to the operator’s own negligence or
noncompliance. AXPC notes that proposed § 3179.41(b)(10) already reaches pipeline
capacity and midstream processing constraints or failures “or other similar events”;** BLM
should confirm that this language encompasses third-party infrastructure failures generally,
including upstream processing plant outages and third-party force majeure declarations,
and should adopt the express category above for events that provision does not reach.

To the extent BLM adopts the general economic feasibility exception process AXPC recommends
above, this category could alternatively, or additionally, be addressed through that broader

2 Western Energy Alliance, BLM Venting and Flaring Rule: NTL-4A Technical Paper (Sept. 2015).

3091 Fed. Reg. at 37,915.

3143 CF.R. § 3179.80; 43 C.F.R. § 3179.41(b)(1).

32 See AXPC Comments on BLM's Proposed Waste Prevention, Production Subject to Royalties, and Resource
Conservation Rule, at 50-51 (Jan 30, 2023).

343 CF.R. § 3179.41(b)(10) (proposed); 91 Fed. Reg. 37,913.
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mechanism, since a force majeure or third party caused loss will, in virtually every instance, also
satisfy an economic feasibility or reasonable operator conduct standard. AXPC’s preference is for
BLM to adopt both: an explicit, self-executing force majeure category providing operators
immediate certainty without the need for a case by case showing, supplemented by the general
exception process for circumstances that do not fit neatly within any enumerated category.

C. A Sundry Notice for Each Measurement Point Could Become Unduly Burdensome

The venting and flaring measurement point (“VFMP”) provisions at proposed §§ 3179.60 and
3179.61 are the only net-new obligation in an otherwise deregulatory proposal, and they warrant
close attention. AXPC does not dispute BLM’s production accountability objective or the GAO
recommendation underlying it. Operators share BLM’s interest in an accurate and auditable record
of vented, flared, and combusted volumes. AXPC’s feedback focuses on the application
mechanism at proposed § 3179.61.

AXPC believes the burden imposed by this proposed requirement deserves a closer look against
the Proposed Rule’s stated purposes of reducing regulatory burdens for operators and streamlining
BLM’s administration of oil and gas losses. BLM projects 356 applications in the first year, 558
in the second, and 6,832 in the third — approximately 7,746 Sundry Notices in total — plus
roughly 250 additional applications each year arising from changes of operator.>* By comparison,
BLM estimates that only 914 locations will require a metering system at all.>> The overwhelming
majority of the paperwork the Proposed Rule would generate therefore attaches to Type 1
equipment handling less than 1,050 Mcf per month over the averaging period: equipment that
BLM has already determined does not warrant measurement.>® AXPC respectfully submits that a
filing requirement of this magnitude, imposed principally on equipment whose volumes BLM has
determined are too small to meter, may be worth reconsidering in light of the accountability benefit
and the deregulatory purpose of the rulemaking.

Importantly, the same objective can be achieved through less burdensome means. AXPC
recommends that BLM adopt one or more of the following alternatives:

* Consolidated submission. A single Sundry Notice per operator per field office covering all
Type 1 equipment, rather than one filing per unit, would preserve BLM’s ability to check
for duplication — which the preamble identifies as the purpose of the review — at a small
fraction of the administrative cost.

* Notice rather than application. Because operators self-assign VFMP numbers under
proposed § 3179.60 in any event, the filing could be structured as a notice to BLM rather

3491 Fed. Reg. at 37,916.
3591 Fed. Reg. 37,914,
3643 C.F.R. § 3179.71(b); 91 Fed. Reg. 37,906, 37,915.



than an application for approval, with BLM retaining authority to direct a correction if it
identifies a duplicate.
Make this requirement only apply prospectively to new Type 1 equipment.

AXPC further recommends three procedural refinements regardless of the mechanism BLM
adopts. First, BLM should provide that equipment may be operated and volumes reported under a
self-assigned VFMP number pending BLM action on the filing. Because the number is operator-
assigned under proposed § 3179.60 and BLM’s review is limited to confirming non-duplication,
AXPC does not believe that a BLM processing timeline should become an operator compliance
failure.

Second, BLM should reconsider the requirement at proposed § 3179.61 that an operator submit a
new Sundry Notice for a new VFMP number upon every BLM-approved change of operator.>’
AXPC understands that the requirement follows from the incorporation of the ONRR-assigned
payor number into the VFMP. However, this will undoubtedly result in additional regulatory
burdens (such as the need to update facilities diagrams, etc.) AXPC recommends that operators be
able to submit self-assigned numbers and that they can do so in a single notice that includes a list
of sites and equipment. Updates to facilities diagrams should only be required when other updates
to the facilities diagram are required. For example, as drafted, an operator acquiring a package of
properties incurs a filing obligation for every piece of Type 1 equipment in the package solely
because ownership changed. That change, in turn, requires corresponding updates to facility
diagrams and other records even though there has been no change to the equipment, facility
configuration, or measurement point itself. Requiring these multiple filings creates additional
administrative burden without providing BLM materially new information or meaningfully
advancing the production-accountability purpose of the VFMP requirement.

Third, BLM should confirm that no new VFMP application is required for replacement of
equipment in kind, workover, or recompletion at an existing measurement point.

Finally, proposed § 3179.51 appears to require operators to report vented, flared, and combusted
volumes to ONRR regardless of whether the volume is measured or estimated. For Type 1
equipment below the 1,050 Mcf per month threshold, and for vented volumes generally, the
reported figure will necessarily be an estimate. The Proposed Rule does not prescribe an estimation
methodology, identify an acceptable engineering basis, or state the tolerance BLM will apply in
reviewing an estimate. AXPC requests that BLM address estimation expressly in the final rule.
Absent a stated methodology, operators face reporting obligations, and potential royalty
consequences, measured against an undisclosed standard — the same defect BLM has correctly
identified as the reason to remove the “reasonable precautions” provision.

3791 Fed. Reg. at 37,927
10



D. The Definition of Type 1 Equipment Should Be Narrowed to Flares and Combustors
Above the Measurement Threshold and Should Expressly Accommodate Commingled
Oil-Well and Gas-Well Gas.

AXPC supports BLM's decision to replace the terms "high-pressure flare" and "low-pressure
flare," and appreciates BLM's explanation that the change is intended to eliminate confusion over
pressure ratings and to resolve the interpretive question of whether combustors were covered. As
drafted, however, the definitions of "Type 1 equipment" and "Type 2 equipment" at proposed §
3179.10 do not accomplish that objective, and the scope of the category relates to obligations in
proposed §§ 3179.50, 3179.51, 3179.60, and 3179.61.

The two definitions are not mutually exclusive. Both begin with the identical phrase "a vent line,
flare, or combustor," and both enumerate the identical equipment: open-air pipe, open-air flare
stack, flare pit, enclosed flare, and combustion device. The definitions are distinguished only by
their concluding clauses — equipment "designed for venting, flaring, or combustion of gas that
would normally go to sales" versus equipment "generally used on oil storage tanks or other low-
pressure equipment." A combustor at a facility that receives both separator gas and tank vapors
satisfies both definitions. The Type 2 qualifier, "generally used," states a tendency rather than a
bright-line test. AXPC recommends that BLM define Type 1 equipment affirmatively and make
Type 2 equipment the residual category, which eliminates the overlap without disturbing the
substance of either term. Type 2 equipment carries no independent obligation in the proposed
subpart other than the oil storage tank provision at § 3179.41(b)(6), so the change is
administratively clean.

The Type 1 definition is subjective in the same way BLM has identified as a defect elsewhere in
this rulemaking. The operative clause asks whether equipment was "designed for" the combustion
of gas "that would normally go to sales." Neither element is an observable condition at the facility.
The first requires an inquiry into design intent, and the second requires a counterfactual judgment
about what would have happened to gas that did not in fact reach a sales line. BLM has explained,
in proposing to remove current § 3179.40, that a standard which is "subjective and open to
interpretation by every BLM field office" allows for "inconsistent enforcement nationwide," and
that one of the purposes of this rulemaking is "to create objective requirements that operators are
capable of fulfilling." AXPC agrees with that reasoning and asks BLM to apply it here. A definition
keyed to the physical location of the equipment in the production train — downstream of the
production separator and upstream of the gas FMP — reaches the same population of equipment
and is easier for BLM to independently verify.

Vent lines and open-air pipe are not combustion equipment. The Type 1 definition includes both.
BLM has explained that the term is intended to capture flares and combustors, and that the addition
of "combustor" responds to operators who read the prior term too narrowly. Including a vent line
and an open-air pipe within the same definition extends the measurement and VFMP obligations
to equipment that combusts nothing, which AXPC does not understand to be BLM's intent.

11



Type I equipment can commingle oil-well and gas-well gas as a matter of ordinary field practice.
On a multi-well pad, wells classified as oil wells and wells classified as gas wells can share
facilities and they can also share common flare and combustion equipment. Segregating the two
streams would require separate separators, separate flare systems, and separate metering keyed to
a Federal well classification, at substantial cost and with no corresponding gain in royalty
accuracy. Changes to the Mineral Leasing Act, however, were made to specially allow for the
commingling of production in order to reduce the need for certain facilities and allow for the
sharing of equipment.

The Proposed Rule does not address the fact the commingling of production from oil wells and
gas wells takes place (particularly in the Permian), and three of its provisions assume it does not
exist: the section heading at § 3179.50 refers to oil-well gas; Equation 1 to § 3179.50(f) allocates
by reference to "oil produced from oil wells," so a contributing agreement producing from gas
wells receives no allocation at all; and § 3179.41(b)(10) is worded to oil-well gas alone. Meanwhile
§ 3179.41(d) prohibits the venting, flaring, or combusting of gas-well gas except where
unavoidably lost. Read together, these provisions leave an operator uncertain whether the presence
of any gas-well gas in a commingled stream renders the entire volume avoidably lost,
notwithstanding that the loss arises from an emergency, a completion, facility maintenance, or a
midstream failure affecting the shared facility identically as to both streams.

AXPC accordingly asks BLM to state expressly that Type 1 equipment may receive gas produced
from both oil wells and gas wells, and that where gas-well gas is commingled with oil-well gas at
common Type 1 equipment, the avoidable or unavoidable character of the loss is determined under
§ 3179.41(b) on the same basis for the entire commingled volume. AXPC emphasizes that this
recommendation does not create a new basis for flaring: commingling would not itself make a loss
unavoidable, and the operator would remain obligated to bring the loss within one of the
enumerated categories in § 3179.41(b). The recommendation addresses only whether a Federal
well classification, applied to wells that share a single physical production train, dictates a different
royalty result for portions of one commingled stream that cannot be separately measured. This
concern is closely related to the classification divergence between state and federal oil-well and
gas-well classifications that will occur under this proposed rule: a well that the producing State
treats as an oil well, but that BLM classifies as a gas well, is subject to precisely the same takeaway
constraints as its neighbor on the same pad.

The 1,050 Mcf threshold should be part of the definition. Proposed § 3179.50(b) requires
measurement only at Type 1 equipment handling 1,050 Mcf per month or more over the averaging
period, and BLM has determined that equipment below that threshold does not warrant
measurement. The VFMP obligations at §§ 3179.60 and 3179.61 carry no corresponding threshold.
Section 3179.60 provides that "[e]ach piece of type 1 equipment requires a separate VFMP
number," and Table 1 to § 3179.43(b) expressly assigns a three-year VFMP application deadline
to equipment handling less than 1,050 Mcf per month while stating that no measurement is
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required. The result is that BLM would receive approximately 6,832 applications in the third year
for equipment it has already determined is too small to meter. Locating the threshold in the
definition itself resolves this in a single edit, reduces the filings under §§ 3179.60 and 3179.61 to
the 914 locations BLM has identified as material, and requires no change to the filing mechanism.
Because volumes vented, flared, or combusted at sub-threshold equipment remain fully reportable
on the OGOR under § 3179.51 whether or not a VFMP number has been assigned, the production
accountability BLM identifies as the basis for the VFMP system is preserved. The VFMP number
is a linking device for volumes that are reported in any event; it is not itself the accounting.

Recommendation. AXPC recommends that BLM revise proposed § 3179.10 to define Type 1
equipment as a flare or combustor that receives gas downstream of the production separator and
upstream of the gas FMP, and through which the volume vented, flared, or combusted equals or
exceeds 1,050 Mcf per month over the averaging period established in § 3170.3, and to define
Type 2 equipment as any vent line, flare, or combustor that is not Type 1 equipment. AXPC further
recommends that BLM provide rules for when equipment enters and leaves the Type 1 category
as volumes change over the life of a facility, so that newly installed equipment is not treated as
Type 1 equipment before it has completed an averaging period, and so that equipment whose
volumes decline below the threshold may retire its VFMP number by notice.

E. AXPC Supports BLM’s Expansion of Approved Metering Technology, but Uncertainty
Tolerances and Compliance Timelines Need Adjustment

AXPC supports the measurement provisions at proposed § 3179.50 as a substantial improvement
over the current rule and as directly responsive to AXPC’s January 2023 comments. In particular,
AXPC supports the express allowance of ultrasonic meters in addition to orifice plate
measurement; the incorporation by reference of API MPMS Chapter 22.3, Testing Protocol for
Flare Gas Metering (2d ed. Nov. 2025), an industry-developed consensus standard; the
consolidation of three compliance tiers into two; and BLM’s express direction that operators
evaluate their production facilities and determine which type of flare measurement system is safe
for those facilities.>® Each of these changes reflects meaningful engagement with the operational
realities of flare measurement. AXPC also supports the Proposed Rule’s narrowing of the
measurement obligation to Type 1 equipment, flares or combustors handling gas that would
otherwise be routed to sales, which appropriately confines the measurement burden to equipment
where capture is most likely be economically justified.*® The following refinements would further
improve the provision.

First, measurement uncertainty. AXPC asks BLM to confirm that the performance expectation is
conformance with the testing and reporting protocol of API 22.3 or, if that is not acceptable to

3891 Fed. Reg. at 37,912.
3991 Fed. Reg. at 37,911 — 912.
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BLM, that the rule language state allowance for the use of equipment that satisfies industry
accepted standards. Vent and flare streams are characterized by highly variable and frequently very
low flow rates, wet and liquid-laden gas, entrained solids, and changing composition — conditions
materially unlike the sales-quality streams for which conventional meter uncertainty specifications
were developed. API 22.3 is a testing protocol; it establishes how uncertainty is determined from
test data, not a field accuracy guarantee. There may also industry accepted measurement standards
already in use or developed that should be available to operators as compliant alternatives. Other
agency programs have regulatory frameworks that have been able to successfully incorporate such
flexibility. For example, BSEE's offshore program provides a useful model: its production
measurement rules allow operators to use equipment that meets "industry accepted...standard of
accuracy" and to depart from named API/AGA standards where the Regional Supervisor approves
an alternative (see 30 CFR §§ 250.1201, 250.1203(b)(2)). BLM could adopt similar language here,
establishing API 22.3 as the default while permitting basin-appropriate alternatives that meet
industry accepted standards. Ultimately, AXPC encourages BLM to ensure that any royalty
obligation is not built on a tolerance that cannot be achieved under field-particular flare conditions.

AXPC and API placed data before BLM on precisely this point in January 2023, in a flare meter
uncertainty evaluation submitted with the Associations’ comments on the predecessor proposal.*’
That evaluation modeled a six-inch flare line over a full year of operation and compared a
theoretical orifice meter against a linear meter across the flow range actually encountered in flare
service.*! The results were unambiguous. Because a considerable share of annual flare volume
accumulates at very low rates — the ordinary condition in flare applications — the orifice meter’s
uncertainty at the low end of the range was extreme, exceeding 600 percent in the lowest rate band,
and its uncertainty on total annual volume was 6.32 percent, outside a five percent requirement.*?

The linear meter returned 3.22 percent on the same volumes and was within the requirement.* The

controlling variable was not meter quality but turndown: flare streams routinely operate across a

300:1 range, and a differential-pressure device cannot hold a five percent uncertainty across that
44

range.

Industry advised BLM in 2015 that an assumption that all operators meter flared gas fails to
account for the infeasibility of doing so in cold weather, when low pressures make daily flare
volume estimates difficult, and recommended that BLM instead rely on the monthly accruals
operators then reported to the states and to BLM. AXPC asks BLM to address that alternative in

40 Supra note 20.

4 d

21d

BId

4 AXPC Comments on BLM's Proposed Waste Prevention and Resource Conservation Rule at 29-31 (Jan. 30,
2023).
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the final rule.** The Proposed Rule already keys the measurement threshold to a twelve-month
averaging period under 43 CFR 3170.3 and requires reporting on the monthly OGOR under
proposed § 3179.51, so the monthly accrual is the unit in which the data is already assembled and
reported.

Relatedly, proposed § 3179.50 would require ultrasonic meters to be installed and operated
according to the manufacturer’s specifications while also requiring testing under API 22.3. AXPC
asks BLM to state which governs where the two diverge, and to confirm that an operator following
the manufacturer’s installation and operating specifications is in compliance.

AXPC supports BLM’s direction that operators evaluate which measurement system is safe for a
given facility, and notes that the Proposed Rule does not yet include a mechanism for the case in
which no available system can be installed safely at a particular location, or cannot be installed
safely within the one- or two-year window. Installation on existing Type 1 equipment frequently
requires a hot tap or a facility shut-in and cannot be performed while the equipment is in service.
AXPC recommends that BLM provide that the compliance date runs from the operator’s next
scheduled facility turnaround or the outer date in Table 1, whichever occurs first, and that BLM
establish an extension mechanism where installation cannot be performed safely within the
compliance window. AXPC also notes that a compressed nationwide compliance date will place
demands on meter supply and qualified installation labor that BLM should account for in setting
the schedule.

The retrofit economics also warrant acknowledgment in the record. Industry advised BLM in 2015
that retrofitting existing wells delivers minimal benefit at substantial cost, given the small volumes
of gas involved relative to the expense of the equipment.*® BLM’s own analysis for this rulemaking
is consistent: the measurement provisions are the one component of the Proposed Rule that does
not reduce costs, and BLM has narrowed their reach to 914 locations representing 84 percent of
flared volume precisely because the marginal locations do not justify the equipment.*’ AXPC
supports that calibration and asks BLM to state it as a finding, so that the 1,050 Mcf per month
threshold rests on a reasoned cost determination rather than on the low-volume category from
subpart 3175.

AXPC also recommends that the rule allow for the use of thermal mass meters and skid-mounted
Coriolis meters (which, with recent updates to Coriolis meters, have been increasingly used in the
Bakken basin and in Utah). In lieu of or in combination with listing specific meter types, AXPC
recommends that BLM adopt performance-based language permitting any measurement
technology demonstrated to meet the applicable uncertainty under an approved protocol. AXPC

4 Supra note 26.
46 1d.
4791 Fed. Reg. at 37,915.
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believes that such data could be approved by the Authorized Officer because such information is
likely to vary based on Basin operating conditions. AXPC further recommends that, whether or
not BLM adopts the performance based standard, BLM add thermal mass meters and skid-mounted
Coriolis meters to the list of acceptable meter types at proposed § 3179.50, alongside orifice plate
and ultrasonic meters. Thermal mass meters are already in use for flare and gas measurement and
offer the wide turndown ratio and low-flow sensitivity that flare service requires. This concern is
most acute for high-pressure Type 1 flares, where the differential pressure measurement problem
described above is compounded by safety risk: orifice plates and other devices that introduce flow
restriction can, on a high-pressure flare line, compromise the system’s ability to relieve gas as
designed, creating a risk of safety valve releases or over pressuring upstream vessels. AXPC
recommends that BLM expressly authorize the use of any measurement technology conforming to
the current edition of APl MPMS Chapter 14.10, Measurement of Flows to Flares, for high
pressure Type 1 equipment so that operators may select the metering technology appropriate to the
pressure, flow, and composition conditions of each installation rather than defaulting to a
technology that may be unsafe to install or operate at a location.

F. BLM Should Designate the Facility Operator as the Reporting Party for Commingled
Type 1 Equipment and Should Allocate Consistently with Existing Commingling and
Allocation Approvals and Communitization Agreements

AXPC supports proposed § 3179.50(a), which permits an operator to commingle gas vented,
flared, or combusted from more than one lease, unit PA, or CA to common Type 1 equipment
without prior BLM approval, and asks BLM to retain that provision in the final rule. It reflects
ordinary field practice: modern multi-well pads routinely serve several communitized areas from
shared surface facilities, and requiring separate flare or combustion equipment for each
contributing agreement would impose substantial cost without any corresponding gain in royalty
accuracy. As AXPC explains above, that same equipment can receive gas from wells classified as
oil wells and wells classified as gas wells through a shared production train, and AXPC asks BLM
to confirm that Type 1 equipment may receive both. The allocation and reporting mechanics that
accompany the commingling provision should, however, be expressly clarified.

BLM has already established allocation standards for commingled production, and they should
govern here. Where an operator holds a commingling and allocation approval issued for the
facility, BLM has reviewed and approved an allocation method for production from that facility,
and the operator is already applying that method to the portion of the stream routed to sales.
Applying a different method to the portion routed to the flare or combustor would produce two
allocations of a single physical stream measured at a single facility, for no administrative or royalty
benefit and at the cost of a reconciliation exercise the operator alone absorbs. Where no such
approval is in effect, the operator should be required to determine and apply an allocation method
meeting the same requirements that subpart 3173 imposes on allocation methods generally. That
approach supplies an objective, already-familiar standard, applies the same discipline to flared
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volumes that BLM applies to sold volumes, and requires BLM to develop no new methodology in
this rulemaking.

Allocation within a communitized area should follow the agreement. Production from a
communitized well is allocated among the committed tracts according to the allocation formula in
the communitization agreement, and royalty is paid to the United States and to the other mineral
owners on that basis. An allocation of the flared portion of that same production stream on a
different basis produces a volume for a given lease that does not match the volume the governing
agreement assigns to it. The operator, not either agency, bears the resulting reconciliation burden,
and the divergence invites disputes with the non-Federal working interest and royalty owners
committed to the same agreement — parties to whom the operator owes contractual allocation
obligations that this subpart does not displace. Deferring to the agreement formula places the entire
production stream on a single basis and requires no new determination by BLM.

A reporting party should be identified. The Proposed Rule directs that "the operator" measure,
assign the VFMP number, and report, without identifying which operator is responsible where
contributing agreements have different designated operators. AXPC recommends that BLM
designate the operator of the facility at which the Type 1 equipment is located. That operator
controls the equipment, maintains the site facility diagram on which the commingling is already
recorded under § 3179.50(a) and § 3173.11, and is the party positioned to measure and allocate. A
single identified reporting party also prevents duplicate or conflicting OGOR entries for the same
physical volume.

Confirmations requested. AXPC asks BLM to confirm in the final rule:

1. That allocating vented, flared, or combusted volumes under an approved commingling and
allocation approval does not itself constitute a change requiring amendment of that
approval under 43 CFR subpart 3173, and that the addition of a VFMP at a facility already
subject to an approved commingling and allocation approval does not require the approval
to be reopened;

2. That for instances where a contributing lease, unit PA, or CA has no gas FMP because its
gas is not routed to sales, the gas quality reporting requirement of proposed § 3179.51(c)(2)
may be satisfied using the gas analysis from another contributing agreement or a
representative analysis of the commingled stream; and

G. Losses During Well Drilling Should Remain Subject to a Negligence Determination

The Proposed Rule would remove § 3179.80, which governs loss of well control while drilling, on
the ground that it duplicates the long-standing reporting requirements of NTL-3A. AXPC agrees
that the reporting requirement is duplicative and supports its removal. AXPC raises a concern,
however, about the substantive consequence that accompanies it.
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Under the current rule, oil or gas lost as a result of loss of well control is an avoidable loss only if
BLM determines that the loss of well control was due to operator negligence.*® Under the Proposed
Rule, losses during well drilling become an emergency governed by proposed § 3179.100, and
royalty accrues on production lost after the first 48 hours — extendable by BLM for up to 15
additional days — regardless of operator negligence. BLM states this consequence expressly.

AXPC believes this change in royalty exposure deserves separate consideration on its own terns
and supports BLM to align with FOGRMA. FOGRMA conditions royalty liability for lost or
wasted gas on negligence or on failure to comply with an applicable rule or order.*” A well control
event is among the least likely of all losses to be within the operator’s control. AXPC recommends
that BLM either retain the negligence determination for losses arising from loss of well control, or
provide in proposed § 3179.100 that the 48-hour and 15-day limits do not apply where the operator
demonstrates that the event was not caused by its negligence and that it took reasonable measures
to control the loss.

H. BLM Should Defer to State Well Classifications

AXPC appreciates that the Proposed Rule rearranges and simplifies the definition of “gas well” at
proposed § 3179.10. AXPC supports the simplification but notes that it does not address the
concern AXPC raised in January 2023, because BLM states that the change is made without
changing the definition’s meaning.’® The underlying problem is not the definition’s drafting; it is
the existence of a federal classification that can diverge from state regulatory classifications.

Concerningly, the consequences of divergence are not confined to royalty determination. A well
classified differently by BLM and by the state regulator creates could create confusion in spacing
determinations, in communitization agreement terms, in off-lease measurement and commingling
approvals under 43 CFR subpart 3173, and in state production reporting — and the resulting
conflict is borne by the operator rather than by either agency. This is particularly acute for the
proposed rule’s treatment of gas-well gas, which may not be vented, flared, or combusted except
where unavoidably lost, and for which BLM states that pipeline capacity constraints are never a
permissible basis. A well that the state classifies as an oil well but BLM classifies as a gas well
loses access to proposed § 3179.41(b)(10) entirely.

This is the concern industry brought to BLM in 2015, when commenters advised that oil and
natural gas wells must be treated differently, and that during maintenance downtime on gas
gathering systems it is impractical and undesirable to shut in oil wells, with the consequence that
associated gas must be flared during system downtime.’! Deference to the state classification

9] Fed. Reg. at 37,912; §3179.41(b)(1); §3179.80.
430 U.S.C. § 1756; 91 Fed. Reg. 37,906.

30 Supra note 7.

3! Supra note 26.
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would align the two and eliminate the risk that a well is treated as an oil well for spacing, allowable,
and reporting purposes while being denied the associated-gas treatment that classification carries.

In the Proposed Rule “gas well” “means a well for which the energy equivalent of the gas
produced, including its entrained liquefiable hydrocarbons, exceeds the energy equivalent of the
oil produced, as determined at the time of well completion.” Previously, BLM’s definition
classified a well as a gas well at a gas-to-oil ratio of 6,000 scf per barrel of oil. The corresponding
state thresholds are materially higher:

«  New Mexico: 100,000 scf per barrel”? ;

«  Texas: 100,000 scf per barrel;>*

«  Oklahoma: 15,000 scf per barrel ;>*

» North Dakota: a well producing gas from a common source of supply as determined by the
Industrial Commission;> and

«  Wyoming: a well the principal production of which at the mouth of the well is gas, as
defined by Wyoming conservation law.>

At 6,000 scf per barrel, BLM’s threshold was between two and roughly seventeen times more
inclusive than the states’, and North Dakota and Wyoming do not use a numerical ratio in their
rules. Without clarity on this issue, the practical result could be that a substantial population of
wells that are oil wells under state law are still gas wells under BLM’s new definition. AXPC
members report that this may cause uncertainty in areas of constrained takeaway. This is because
a well reclassified as a gas well loses access to the pipeline capacity and midstream constraint
provision at proposed § 3179.41(b)(10) entirely, notwithstanding that its associated gas is subject
to exactly the same takeaway limitations as its neighbor’s. AXPC asks BLM to align the federal
threshold with state classifications, or in the alternative to raise it to a level that does not sweep in
wells which are treated as oil wells by the associated producing states.

This is not a new problem for BLM to solve from scratch. BLM has historically deferred to state
conservation agency determinations of what constitutes a "gas well" or an "oil well," and states
have built pool rules, field rules, and well spacing standards on those determinations. That
classification is foundational to a wide range of filings submitted to both the state and BLM,
including well spacing, communitized area formation, and commingling approvals. A federal test
that operates independently of the state determination, with no coordination mechanism between
the two, can call into question the validity of existing approvals and require operators to resubmit
pending APDs, sundry notices, well spacing plats, communitization agreements, and commingling
applications for wells whose federal and state classifications no longer align.

5219.15.2 NMAC (producing from an oil pool)
33 Tex. Nat. Res. Code ch. 86

54 OAC 165:10-13-2(b).

3 NDAC 33.1-15-20-01.

%6055-3 Wyo. Code R. §§ 3-29
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AXPC additionally requests that BLM address four administration questions in the final rule. First,
how the definition of gas well applies to wells and APDs which have already been approved or are
pending as of the effective date, and whether existing wells will be reclassified. Second, at what
point the determination is to be made going forward, and AXPC recommends BLM confirm that
classification is made at the time of well completion and is not revisited as gas-to-oil ratio changes
over the life of the well. Third, how the definition of gas well applies to a well recompleted into a
different producing interval. Fourth, whether gas injected for artificial lift and subsequently
produced is excluded from the gas-to-oil ratio calculation. Recycled lift gas is not incremental
production, and including it inflates the calculated ratio and can convert an oil well into a gas well
as an artifact of the lift method rather than of reservoir performance.

For these reasons, AXPC renews its request that BLM defer expressly to state well classifications,
or in the alternative provide that a state regulatory classification is presumptively controlling
absent a demonstrated material inconsistency with the purposes of subpart 3179. Deference is the
only approach that resolves both the divergence problem and the administration questions above
in a single stroke, because it ties the federal determination to a classification the operator has
already obtained and the state has already made.

1. Application of Measurement and VFMP Requirements on State and Fee Surface

Proposed § 3179.2 would remove paragraph (b) of the current scope provision, under which five
sections of subpart 3179 applied only to operations and production equipment located on Federal
or Indian surface estate.’” AXPC understands and does not object to BLM’s rationale: four of those
five sections are being removed outright, and BLM has concluded that limiting particular sections
by surface ownership creates the possibility of inconsistent enforcement.’® AXPC agrees that
uniform application is preferable to a surface-ownership distinction.

The practical consequence, however, is that the measurement requirements at proposed § 3179.50
and the VFMP requirements at proposed §§ 3179.60 and 3179.61 will now reach Type 1 equipment
located on state and fee surface, where the predecessor measurement provision did not. AXPC
asks BLM to address three resulting issues in the final rule. Equipment on state surface is in some
jurisdictions already subject to state measurement requirements at the same point; BLM should
provide that compliance with an equivalent state requirement satisfies proposed § 3179.50 and
AXPC would welcome BLM’s views on whether duplicative measurement is necessary in that
circumstance. BLM should also state expressly that the scope change does not extend BLM
jurisdiction to non-federal production.

5791 Fed. Reg. at 37,911.
891 Fed. Reg. 37,906, 37,914-37,915.
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III.  AXPC SUPPORTS MULTIPLE UPDATES IN THE PROPOSED RULE

AXPC supports the following provisions of the Proposed Rule and encourages BLM to retain each
of them in the final rule.

A. Removal of the Waste Minimization Plan and Capture Self-Certification (43 CFR
3162.3-1)

AXPC supports the removal of the requirement that an operator submit either a waste minimization
plan or a self-certification that it will capture 100 percent of oil-well gas as a component of an oil-
well APD.>® AXPC agrees with each of the grounds BLM identifies: the requirement is not
required by law, operators are already financially incentivized to capture as much gas as possible,
and the pipeline capacity constraints that motivated the requirement have been substantially
alleviated.®® In practice the requirement also compelled disclosure of commercially sensitive gas
sales contract terms and conditioned federal drilling approval on the operator’s representations
regarding infrastructure it does not control.

AXPC asks BLM to confirm that APDs pending on the effective date will be processed without a
plan or self-certification, and that operators holding APDs approved subject to waste minimization
plan commitments are released from those conditions of approval. A workable precedent exists.
Following the September 12, 2024 preliminary injunction, the BLM North Dakota Field Office
advised operators that applications for permits to drill would not be required to be submitted with
a waste minimization plan while the order remained in effect, and that for applications already
filed with a plan, BLM would notify the operator in writing that it did not consider the plan in
acting on the application.®! AXPC recommends that BLM adopt the same approach nationwide
upon the effective date of the final rule, including the written confirmation, so that operators have
documentation that the plan formed no part of the approval.

B. Elimination of the Leak Detection and Repair Program

AXPC supports the removal of the LDAR program at current §§ 3179.100 through 3179.102, and
supports the cost-benefit basis on which BLM proposes it. By BLM’s accounting, the program
imposes approximately $16.8 million annually in compliance cost to capture roughly 555,000 Mcf
of gas with an annual royalty value of $210,000 — approximately one percent of the estimated
55.5 Befin total annual losses.? AXPC encourages BLM to state that ratio as a finding in the final
rule rather than solely in the supporting analysis. AXPC further notes that leaks remain

%91 Fed. Reg. at 37,915-916.

%091 Fed. Reg. at 37,911

%1 Delayed Enforcement Deadline available at hitps://www.blm.gov/about/laws-and-regulations/2024-waste-
prevention-rule

291 Fed. Reg. at 37,910.
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unavoidable losses only where the operator has performed operations and maintained equipment
in accordance with 43 CFR 3162.5-3, an existing and independently enforceable duty, and that
operators on federal leases remain subject to EPA’s NSPS OOOOb and Emission Guidelines
OOOOc and to state fugitive emissions programs which already include robust LDAR programs.
AXPC asks BLM to confirm that § 3162.5-3 will not be administered as a substitute LDAR
program through the importation of survey frequencies, monitoring instrument specifications, or
repair schedules from the removed provisions.

C. Removal of the Oil Storage Tank Vapor Section and the $1,000 Immediate Assessment

AXPC supports the removal of current § 3179.90, including the $1,000 immediate assessment for
an open or unlatched tank hatch and the associated vapor-tight and commingling provisions.
AXPC agrees with BLM that the section duplicates the oil storage tank requirements at 43 CFR
3174.5(b)(3) and that, for purposes of royalty accounting, whether gas is vented or flared is not
material. The assessment in particular was punitive rather than compensatory: it was untethered
from any measured or estimated volume of lost gas and therefore did not represent a royalty
determination.

D. Elimination of the Royalty-Free Flaring Volume Caps and the Curtailment and Shut-
In Authority (Current § 3179.70)

AXPC strongly supports the removal of the declining per-barrel limits on royalty-free flaring and
of the associated curtailment and shut-in authority.®* As AXPC explained in January 2023, the
caps were imposed without regard to whether the operator had any control over the third-party
midstream capacity that determined flaring volumes, applied a single ratio across basins with
materially different gas-oil ratios and takeaway profiles, and produced outcomes on multi-well
pads that varied with lease configuration rather than with any operational fact.®> AXPC also
supports BLM’s conclusion that the curtailment and shut-in mechanism is not administrable, and
notes the additional concerns that mechanism raised on Indian leases, where production and
therefore royalty revenue could be suspended without any requirement that the Indian mineral
owner be notified or heard.®

E. Relaxed Volume and Duration Limits

AXPC supports the increase in royalty-free flaring for well completion and recompletion
operations from 20,000 Mcf to 50,000 Mcf, and the removal of the 60-day cap on extensions and

9391 Fed. Reg. at 37,919.
%491 Fed. Reg. at 37,910.
%5 Supra note 7.

%91 Fed. Reg. at 37,917.
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of the volume limit for exploratory wells in remote locations.®” The prior thresholds were set
against completion designs that modern extended-lateral, high-intensity completions have
outgrown. AXPC likewise supports the extension of the period for well tests on existing
completions from 24 to 48 hours, and the corresponding extension for downhole well maintenance
and liquids unloading, both of which better reflect the time actually required to complete the
operation and should reduce the number of Sundry Notices BLM must process. %

F. Addition of Unmerchantable Gas as an Unavoidable Loss (Proposed § 3179.41(b)(12))

AXPC strongly supports the addition of unmerchantable gas as an unavoidable loss category.®
Operators should not be required to pay royalty on gas that cannot be sold or beneficially used,
and AXPC appreciates BLM’s adoption of a recommendation made in the prior rulemaking.
AXPC supports BLM’s decision to require the gas analysis report and documentation of midstream
rejection upon request rather than as a condition of prior approval.”” AXPC asks BLM to confirm
two points of administration: that documentation of rejection may be established by evidence short
of a formal written rejection letter — for example, contract specifications the stream demonstrably
fails, a gatherer’s operating notice or nomination refusal, or records of a closed connection — and
that a representative gas analysis remains valid until there is a material change in stream
composition.

G. Removal of “Reasonable Precautions to Prevent Waste” (Current § 3179.40)

AXPC supports the removal of the reasonable precautions provision and endorses BLM’s
reasoning: the section lacks actionable requirements, the term “reasonable measures” is subjective
and open to differing interpretation by every field office, and a condition of approval imposed
under the section could render a completion unprofitable contrary to the intent of the MLA.”!
AXPC notes BLM’s statement that, in the states where the current rule remains in effect, it has not
imposed a single condition of approval referencing the section.”> AXPC urges BLM to preserve
this reasoning in the final rule in the Bureau’s own words.

H. Removal of the Production Equipment Sizing Requirement (Current § 3179.92)

AXPC supports removal of the equipment sizing requirement and agrees with BLM that it is not
practically enforceable.” Facility design depends on site-specific fluid properties, expected

6791 Fed. Reg. at 37,913.

8 Id.

%91 Fed. Reg. at 37,914, 37,921.
7091 Fed. Reg. at 37,913.

7191 Fed. Reg. at 37,916.

2 d.

7391 Fed. Reg. at 37,919.
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decline, and facility configuration, and the requirement would have compelled retrofits without
regard to whether any additional gas was captured.

1. Removal of the Duty to “Minimize” Losses During Downhole Well Maintenance and
Liquids Unloading

AXPC supports the removal of current § 3179.91(b), which required operators to minimize the
loss of gas associated with downhole well maintenance and liquids unloading consistent with safe
operations. AXPC agrees with BLM that reasonable operations and the commercial incentive to
sell gas already dictate minimization, and that BLM has no reasonable means of enforcing the
requirement as written.

J. Extension of the Transition Period for Prior Royalty-Free Flaring Approvals
(Proposed § 3179.42)

AXPC supports the extension from six months to twelve months for prior BLM decisions
authorizing royalty-free venting or flaring, and supports BLM’s stated purpose of facilitating a
smooth transition. AXPC asks BLM to confirm three points.”* First, that the twelve-month period
runs from the effective date of the final rule. Second, that where an operator files a replacement
application during the transition period, the existing approval remains in effect pending BLM
action. Third, and separately from the extension itself, AXPC asks BLM to address the treatment
of NTL-4A sundry notices pending in the five states covered by the September 12, 2024
preliminary injunction. The Proposed Rule does not address these filings, and BLM has
acknowledged that hundreds of sundries seeking unavoidable loss determinations are currently
pending.”” AXPC requests that BLM state in the final rule that pending NTL-4A sundries will be
adjudicated under NTL-4A as to flaring that occurred before the effective date, and that
determinations issued under NTL-4A carry forward for the full transition period on the same terms
as determinations issued under the current rule elsewhere.

Some helpful context AXPC can provide on the pending sundry backlog: it grew substantially
following BLM’s post injunction guidance to operators in the affected states. On October 17, 2024,
the BLM North Dakota Field Office advised the North Dakota Petroleum Council that, with NTL-
4 A back in effect for Federal and Indian trust leases in the enjoined states, operators should submit
notice of intent sundry notices for unavoidable and avoidable loss determinations for all flaring,
and should submit separate notice of intent sundries for high-pressure flare commingling approval.
Operators complied in good faith and AXPC believes it would be equitable that those filings to
not be allowed to lapse or be returned unadjudicated when the final rule takes effect.

7491 Fed. Reg. at 37,914, 37,925.
7591 Fed. Reg. at 37,908
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The commingling directive warrants specific attention. Proposed § 3179.50 would maintain the
provision allowing operators to commingle flared gas from more than one lease, unit participating
area, or communitized area without BLM approval. Operators in the five enjoined states have
nonetheless been filing for commingling approval. AXPC asks BLM to confirm in the final rule
that no approval is required for flare commingling upon the effective date, that pending
commingling applications in those states will be closed without prejudice rather than denied, and
that arrangements already approved remain in place.

IV.  RESPONSE TO BLM’S REQUEST FOR COMMENT ON FULL RESCISSION

BLM states that it would prefer to rescind the 2024 Rule in its entirety, that it has instead proposed
a revision to avoid the question of which rule would apply following a full rescission, and that it
is interested in hearing from the public about that rationale and about whether the Department
should instead rescind the 2024 Rule outright.”® AXPC appreciates the invitation and responds
directly: AXPC members do not prefer a complete recission of the rule. BLM should finalize this
rulemaking as a revision, incorporating the changes set out above and in our proposed redlines.

As BLM explains, the District of Wyoming vacated most of the 2016 Rule in 2020, but the Tenth
Circuit vacated that decision as moot on August 13, 2024 following promulgation of the 2024
Rule.”’ The consequence, which BLM states expressly, is that rescission of the 2024 Rule would
revert the Department’s regulations to the 2016 Rule rather than to NTL-4A.

That consequence, if correct, is important. The 2016 Rule is not a light-touch predecessor; it is the
most prescriptive of the three instruments at issue.”® Its capture percentage requirements were
designed to rise to 98 percent by 2026, with all flaring in excess of the applicable percentage
royalty-bearing.” Rescission of the 2024 Rule would therefore not deregulate. It would replace
the rule BLM has determined to be overburdensome with an earlier rule that is more burdensome
still, and it would do so immediately upon the effective date, without the transition period the
Proposed Rule provides at § 3179.42 and without any of the relief the Proposed Rule delivers.

The 2016 Rule is not merely more burdensome; it is the instrument that a Federal district court
held exceeded BLM’s authority under the Mineral Leasing Act by upending the Clean Air Act’s
cooperative federalism framework and usurping the authority to regulate air emissions.® That the
Tenth Circuit later vacated the Wyoming decision as moot did not resolve the underlying question;
it removed the judgment without reaching the merits.®! Rescission of the 2024 Rule could therefore

7691 Fed. Reg. at 37,906.

7791 Fed. Reg. at 37,906-8.

8 Waste Prevention, Production Subject to Royalties, and Resource Conservation, 81 Fed. Reg. 83,008 (Nov. 18,
2016).

7 See Wyoming, 493 F. Supp. 3d 1046.

801d.

81 Wyoming, 2024 WL 3791170.
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restore to operative effect a rule carrying an unadjudicated but substantial authority defect, and
would do so at the same moment BLM is expressly disclaiming any intent to regulate air quality.%?
Industry identified this problem in 2015, advising BLM before the 2016 Rule was published that
NTL-4A does not authorize the Bureau to develop an air quality program.®? Two courts have since
agreed.® The Proposed Rule is the first of the three instruments to be built on the correct theory
of BLM’s authority, and finalizing it is the only path that puts that theory into effect. Rescission
would discard it.

Nor would rescission resolve the regulatory fragmentation that is presently the most significant
problem facing AXPC’s members. The 2024 Rule is enjoined in North Dakota, Wyoming,
Montana, Texas, and Utah, where NTL-4A governs, while the 2024 Rule governs in all other states
outside the Osage Mineral Estate.3 A member operating federal leases across those jurisdictions
is administering two royalty regimes simultaneously, with the boundary between them drawn by
a preliminary injunction rather than by any considered judgment about how federal minerals
should be managed. Rescission may not cure that division; it could potentially substitute the 2016
Rule for the 2024 Rule in the non-enjoined states while leaving NTL-4A in place in the enjoined
ones. A final revision, by contrast, supersedes the 2024, 2018, and 2016 Rules and the venting and
flaring provisions of NTL-4A by its own terms and restores a single national standard.

If BLM nonetheless determines to rescind, AXPC urges the Bureau to do so only in a rulemaking
that simultaneously establishes the governing standard in regulatory text. A rescission that leaves
the governing standard to be determined by operation of the Tenth Circuit’s mootness order could
return the industry to precisely the uncertainty this rulemaking should end.

CONCLUSION

AXPC appreciates the opportunity to comment and commends BLM for a Proposed Rule that, in
substantial part, corrects the defects that have twice sent the Bureau's waste prevention regulations
back for revision. The removal of the waste minimization plan, the LDAR program, the royalty-
free flaring caps and associated curtailment and shut-in authority, and the "reasonable precautions"
provision, together with the addition of unmerchantable gas as an unavoidable loss and the
expansion of approved metering technology, reflect meaningful engagement with the operational
and legal realities of federal oil and gas development.

8291 Fed. Reg. at 37,906-8.

8 Supra note 26.

8 Wyoming v. U.S. Dep’'t of the Interior, 493 F. Supp. 3d 1046 (D. Wyo. 2020); North Dakota v. U.S. Dep’t of
Interior, No. 1:24-CV-00066, 2024 WL 4164939 (D.N.D. Sept. 12, 2024).

85 North Dakota, 2024 WL 4164939, at *7—*8.
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AXPC urges BLM to finalize this rulemaking as a revision rather than a rescission, and to complete
the work the Proposed Rule begins by codifying the economic feasibility standard its own
preamble rationale reflects, adding force majeure, Acts of God, and third-party-caused events as
an express unavoidable loss category, preserving the negligence inquiry for losses arising from
loss of well control, narrowing the Type 1 equipment definition and the associated VFMP filing
burden, and deferring to state well classifications. Each of these recommendations is grounded in
the MLA, FOGRMA, and decades of Departmental practice under NTL-4A, and each is directed
at the same objective BLM identifies for this rulemaking: a single, objective, national standard that
operators can apply and BLM can administer consistently, and that will endure beyond the current
administration.

AXPC and its member companies stand ready to provide additional technical information or field-
level data as BLM develops the final rule, and welcome the opportunity to meet with the Bureau
to discuss any of the recommendations above or the redline provided in Attachment 1.

Respectfully submitted,

‘fdm j{//ﬂé 4 2{0/

Wendy Kirchoff
Senior Vice President
American Exploration & Production Council
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Attachment A

PROPOSED REDLINE OF REGULATORY TEXT

How to read this redline. Text shown in blue underline is language AXPC recommends adding. Text
shown in red-strikethrengh is language AXPC recommends deleting. Unmarked text is the Proposed Rule
as published and is reproduced for context only. Bracketed italic notes identify the section of AXPC’s
comments that supports each change and, where AXPC offered BLM alternative means of achieving the
same objective, identify the alternative that this redline implements.

Scope. This redline implements only the recommendations made in AXPC’s comments. Sections of the
Proposed Rule that AXPC supports without modification, and sections as to which AXPC’s comments seek
only a preamble statement or a confirmation rather than a text change, are not reproduced except where a
confirmation is most efficiently secured through regulatory text.

Part 3160 — Onshore Oil and Gas Operations

§ 3162.3-1 Drilling applications and plans.

No change to the Proposed Rule’s revision of paragraph (d) or to its removal of paragraphs (j),
(k), and (1).

AXPC supports removal of the waste minimization plan and capture self-certification. The
transition confirmations AXPC requests — processing of pending APDs without a plan, and release
from conditions of approval imposed under the removed paragraphs — are implemented at §
3179.42(f) below, so that the relief appears in the transition provision rather than in the APD
regulation itself.

Part 3170, Subpart 3179 — Royalty for Oil and Gas Lost From Onshore Federal and
Indian Leases

§ 3179.2 Scope.
(a) This subpart applies to all: [no change]
(b) For purposes of this subpart, the term “lease” also includes IMDA agreements.

(c) Nothing in this subpart extends the BLM’s jurisdiction to production from non-Federal and
non-Indian mineral interests.

(d) Where Type 1 equipment is located on State or private surface and is subject to a State
measurement requirement at the same measurement point, compliance with that State
requirement satisfies § 3179.50. provided the operator makes the State-required measurement
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records available to the AO upon request. Duplicative measurement at the same point is not
required.

AXPC does not object to removal of the surface-estate limitation and agrees that uniform
application is preferable. AXPC, however, asks BLM to expressly confirm its jurisdictional limits
over fee and State mineral development, and to address duplicative regulatory burdens where a
State already requires measurement at the same point. Paragraph (c) also secures the confirmation
AXPC requests in § I1.D that State or fee tracts not committed to a federally approved unit PA or
CA are outside the allocation required by § 3179.50(f).

§ 3179.10 Definitions and acronyms.

Gas-to-oil ratio (GOR) means the ratio of gas to oil in the production stream expressed in
standard cubic feet of gas per barrel of oil at standard conditions. Gas injected for artificial lift
and subsequently produced is excluded from the calculation of the gas-to-oil ratio.

Recycled lift gas is not incremental production, including it inflates the calculated ratio and can
convert an oil well into a gas well as an artifact of the lift method rather than of reservoir
performance.

Gas well means 4

det%mmed—&t—kh%t&n&ef—weﬂ—eemple&e&a well clas51ﬁed as a gas well by the State 011 and

gas conservation agency with jurisdiction over the well. The State classification is controlling
for purposes of this subpart. Where the State has made no classification, a gas well means a
well for which the energy equivalent of the gas produced, including its entrained liquefiable
hydrocarbons, exceeds the energy equivalent of the oil produced, as determined at the time of
well completion. A well’s classification is made as of the time of well completion and is not
revisited as the gas-to-oil ratio changes over the producing life of the well. A well recompleted
into a different producing interval is classified as of the date of that recompletion. Wells
producing as of, and Applications for Permit to Drill approved or pending as of, the effective
date of this subpart retain their existing classification and will not be reclassified under this

subpart.

This redline implements AXPC’s primary request, which is to defer to the State classification.
AXPC'’s fallback request would read: “means a well classified as a gas well by the State oil and
gas conservation agency with jurisdiction over the well. The State classification is presumptively
controlling absent a demonstrated material inconsistency with the purposes of this subpart.”

Type 1 equ1pment means %%Fm%%er—eembﬁs%er—tha%eeﬂskst&eﬁepe&aﬁpﬂa%epeﬂ-

a a Ae o Q opned Q a a
cl C v = &5

er—eembﬂsﬂe&e{lgas—éhat—weu}d—ﬂefma}}y—g&teﬁsa%es—a flare or combustor 1nc1ud1ng an open-

air flare stack, flare pit, enclosed flare, or other combustion device, that receives gas
downstream of the production separator and upstream of the gas FMP, and through which the
volume vented, flared, or combusted equals or exceeds 1.050 Mcf per month over the
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averaging period established in § 3170.3. Type 1 equipment may receive gas produced from
both oil wells and gas wells. Where Type 1 equipment receives gas from more than one lease,
unit PA, or CA, the total volume from all contributing agreements is used to determine whether
the threshold in this definition is met.

Type 2 equ1pment means a—vem—hﬂ%ﬂﬁr%e%eembkﬁe%&%eensaﬁs—eﬁaﬂ—epen—aﬂ;pm%

t&nks—eﬁeﬂﬂreﬂe’wup%essﬁr%qmpmen%anv vent hne ﬂare or combustor that is not Type 1

equipment, including equipment used on oil storage tanks or other low-pressure equipment.

Three changes are made together. First, the definitions as published are not mutually exclusive:
both open with the identical phrase “a vent line, flare, or combustor” and both enumerate the
identical equipment, so a single combustor can satisfy both. Defining Type [ equipment
affirmatively and making Type 2 equipment the residual category removes the overlap without
disturbing the substance of either term. Second, the location test replaces the design-intent and
counterfactual test (“designed for ... gas that would normally go to sales”) with a condition an
operator and an inspector can apply identically. Third, the 1,050 Mcf threshold is moved into the
definition itself, which limits the VEMP obligations at §§ 3179.60 and 3179.61 to the 914 locations
BLM has identified as material without any change to the filing mechanism. The express reference
to oil wells and gas wells conforms the definition to § 3179.50(a) as redlined below.

§ 3179.30 Incorporation by Reference (IBR).
(a) American Petroleum Institute (API) ...

(1) API Manual of Petroleum Measurement Standards Chapter 22.3, Testing Protocol for Flare
Gas Metering; Second Edition, November 2025 (“API 22.3”), IBR approved for §

3179-50(bX DS 3179.50(c)(2)(0).

(2) API Manual of Petroleum Measurement Standards Chapter 14.10, Measurement of Flows
to Flares [current edition] (“API 14.10”), IBR approved for § 3179.50(c¢).

2)(3) [Reserved]

API 14.10 must be incorporated by reference to support the measurement provision added at §
3179.50(c). The cross-reference correction in (a)(1) conforms the IBR citation to the ultrasonic
meter testing requirement, which appears at § 3179.50(c)(2)(i) in the proposed regulatory text
rather than at § 3179.50(b)(2)(i). Table 2 to § 3179.43(c) cites the provision correctly as published.

§ 3179.41 Determining when a loss of oil or gas is avoidable or unavoidable.
(a) [no change]

(b) Lost gas is “unavoidably lost” if the operator has taken reasonable steps to avoid the loss
of produced gas and to sell the gas or use it for the benefit of the lease, unit PA, or CA; the
operator has complied fully with applicable laws, lease terms, regulations, provisions of a
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previously approved operating plan, and other written orders of the BLM; and the gas is lost
from the following operations or sources:

(1) Well drilling, subject to the limitations in § 3179.100; provided that oil or gas lost as a
result of a loss of well control is unavoidably lost unless the BLM determines that the loss of
well control was due to operator negligence;

AXPC supports removal of § 3179.80 as duplicative of NTL-3A reporting but asks that the
substantive negligence determination be preserved. AXPC'’s alternative to this proposed language
is implemented at § 3179.100(d) below; BLM need adopt only one.

(2) — (9) [no change]

(10) Pipeline capacity constraints or failures, midstream processing constraints or failures, or
other similar events that prevent ed—wel-gas from being transported through the connected
pipeline, including failures of, curtailments by, or force majeure declarations by third-party
gathering, compression, or processing infrastructure, and upstream processing plant outages;

AXPC asks BLM to confirm that the existing “or other similar events” language reaches third-
party infrastructure failures generally,; stating it expressly is the most durable form of that
confirmation. The deletion of “oil-well” conforms this paragraph to § 3179.50(a) as redlined,
under which Type 1 equipment may receive gas produced from both oil wells and gas wells through
a shared production train.

(11) [no change]

(12) Gas that is of such quality that it is unmerchantable, and the operator is able to provide a
gas analysis report demonstrating the poor gas quality and documentation of the rejection of
gas for sales by a midstream company or gas processor to the AO upon request. Documentation
of rejection may be established by a written rejection or by other evidence, including a

gatherer’s operating notice or refusal of a nomination, or records of a closed or curtailed
connection. A representative gas analysis remains valid until there is a material change in the
composition of the gas stream;

AXPC strongly supports the unmerchantable gas category and asks BLM to confirm these two
points of administration.

(13) Force majeure events, Acts of God, and events caused by the acts of third parties beyond
the operator’s reasonable control, including but not limited to:

(1) Severe weather events, natural disasters, and other events beyond the operator’s reasonable
control;

(i1) Theft of oil or gas production;

(ii1) Equipment tampering or vandalism by third parties;
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(iv) Blowouts or other losses caused by third-party offset operations:

(v) Delay in the issuance of a Federal authorization for which the operator has applied,
including the pendency of an application for a right-of-way for gathering, compression, or

processing infrastructure: and

(vi) Failures of third-party infrastructure not attributable to the operator’s own negligence or
noncompliance.

A loss under this paragraph is unavoidably lost without the need for prior BLM approval or an
individualized showing, and is not subject to the time limitations of § 3179.100.

This is an explicit, self-executing force majeure category AXPC asks BLM to add, tracking the
enumerated list in AXPC’s comments. The concluding sentence responds to AXPC'’s two concerns
with relying on the emergency provision instead: that not every third-party-caused loss will qualify
as an “emergency” as defined, and that externally caused losses may last longer than any extension
BLM is likely to grant.

(¢) [no change]

(d) Gas-well gas may not be vented, flared, or combusted, except where it is unavoidably lost
under § 3179.41(b) or where it is commingled with oil-well gas at common Type 1 equipment
under § 3179.50(a).

On a multi-well pad, wells classified as oil wells and wells classified as gas wells are produced
through a common production train and share common flare and combustion equipment. Without
this proviso, an operator cannot determine whether the presence of any gas-well gas in a
commingled stream renders the entire volume avoidably lost, notwithstanding that the loss arises
from an emergency, a completion, facility maintenance, or a midstream failure affecting the shared
facility identically as to both streams. The proviso creates no new basis for flaring: the operator
must still bring the loss within one of the enumerated categories in paragraph (b).

(e) Oil or gas lost by operator negligence or that is not “unavoidably lost” as defined in
paragraph (b) or paragraph (f) of this section is “avoidably lost.”

(f) Economic feasibility. Lost gas is also “unavoidably lost” where the operator demonstrates
that capture of the gas was not economically feasible and that the operator exercised reasonable
diligence, skill, and care and took all reasonable precautions to prevent the loss, consistent with
the prudent operator standard under the Mineral Leasing Act. An operator is not required to
capture and market gas at an economic loss, or to forgo production, in order to establish that a
loss is unavoidable under this paragraph. This paragraph does not apply to a well that is not

connected to a pipeline.

(2) General exception. An operator may apply to the AO, by Sundry Notice, for a determination
that a loss falling outside the categories enumerated in paragraph (b) of this section is
nonetheless unavoidably lost because recovery of the gas would have been uneconomic or
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because the loss was otherwise outside the operator’s reasonable control. The AO will make
the determination on a case-by-case basis on the record presented, and approval will not be
unreasonably withheld. An exception under this paragraph may be granted where the operator

must temporarily vent or flare gas to maintain its leasehold and capture of that gas is not
economic. An exception under this paragraph will not be granted on the basis that the well is
not connected to a pipeline.

Paragraph (f) codifies the economic feasibility standard that AXPC observes is already the
substance of BLM’s preamble rationale, and completes the standard BLM has begun in paragraph
(e) by supplying the negligence provision’s corresponding limitation. Paragraph (g) establishes
the individual prudent operator exception process. The final sentence of each paragraph
implements AXPC'’s express statement that it does not seek an exception to vent or flare where
there is no pipeline connected to the well.

§ 3179.42 Prior approvals regarding royalty-free flaring.

(a) Existing approvals to flare royalty-free, which are in effect as of the effective date of this
rule, will continue in effect until [DATE 12 MONTHS AFTER EFFECTIVE DATE OF THE
FINAL RULE], which period runs from the effective date of the final rule. After that date, the
royalty-bearing status of all flaring will be determined according to this subpart.

(b) [no change]

(c) Where an operator files a replacement application during the period described in paragraph
(a) of this section, the existing approval remains in effect pending the BLM’s action on the
replacement application.

(d) Sundry Notices seeking unavoidable or avoidable loss determinations under NTL-4A that
are pending as of [EFFECTIVE DATE OF THE FINAL RULE] in the States in which the
April 10, 2024 rule was preliminarily enjoined will be adjudicated under NTL-4A as to flaring
that occurred before [EFFECTIVE DATE OF THE FINAL RULE], and will not lapse or be
returned unadjudicated. A determination issued under NTL-4A continues in effect for the
period described in paragraph (a) of this section on the same terms as an approval issued under
43 CFR subpart 3179 as promulgated April 10, 2024.

(e) No BLM approval is required for commingling of vented, flared, or combusted gas under
§ 3179.50(a) as of [EFFECTIVE DATE OF THE FINAL RULE]. Applications for approval
of flare commingling pending as of that date will be closed without prejudice rather than
denied, and commingling arrangements previously approved remain in effect.

(f) An Application for Permit to Drill pending as of [EFFECTIVE DATE OF THE FINAL
RULE] will be processed without a waste minimization plan or capture certification. A
condition of approval imposed on a previously approved Application for Permit to Drill under
former § 3162.3-1(j) through (1) is of no further force or effect, and the BLM will notify each
affected operator in writing that the plan or certification formed no part of the approval.
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Paragraphs (c) through (e) implement the three confirmations AXPC requests regarding the
transition period, the pending NTL-4A sundry backlog in the enjoined States, and the flare
commingling filings made in response to BLM'’s October 17, 2024 guidance. Paragraph (f) adopts
nationwide the approach the BLM North Dakota Field Office took following the September 12,
2024 preliminary injunction, including the written confirmation.

§ 3179.43 Data submission and notification requirements.

(b) Table 1 to Paragraph (b) — Notification by Sundry Notice Requirements. Conforming
changes to the table entries:

o Appheationforoperator-assiened VEMP-numberNotice of operator-assigned VFMP
number — §§ 3179.60 and 3179.61

JEMP OHHOW

e Application for an exception for an uneconomic or otherwise uncontrollable loss — §

3179.41(g)

e Notice that no measurement system can be installed or operated safely at a facility — §
3179.50(c)(4)
Request for extension of the measurement compliance deadline — § 3179.50(d)
Extension of time for up to 515 additional days per lease, unit PA, or CA per month for
an emergency situation — § 3179.100(b)
Conforming changes only, with one substantive deletion. The change-of-operator entry is struck
because § 3179.61(d) as redlined below eliminates that filing. The last entry corrects an internal
inconsistency in the Proposed Rule as published: Table 1 to § 3179.43(b) states a 5-day extension
while § 3179.100(a) and (b) state 15 additional days. AXPC’s comments describe the extension as
up to 15 additional days throughout.

(c) Table 2 to Paragraph (c) — Information Required at the Request of the AO. Add the
following entry:

e Documentation of the allocation method used for commingled Type 1 equipment — §
3179.50(H)(3

§ 3179.50 Measurement of oil-well gas volume at Type 1 equipment.
Section heading: Measurement of eH—wel-gas volume at Type 1 equipment.

(a) The operator may commingle gas that is being vented, flared, or combusted from more than
one lease, unit PA, or CA to common Type 1 equipment without BLM approval, subject to the
allocation requirement in paragraph (f). Type 1 equipment may receive gas produced from both
oil wells and gas wells. Where gas-well gas is commingled with oil-well gas at common Type

1 equipment, the venting, flaring, or combusting of the commingled stream is permitted, and
whether the loss is avoidable or unavoidable is determined under § 3179.41(b) on the same
basis for the entire commingled volume. The site facility diagram required under § 3173.11
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must indicate that the Type 1 equipment is common, commingled Type 1 equipment and list
the leases, unit PAs, or CAs contributing gas to the common piece of equipment.

AXPC supports the commingling provision as published and asks only that BLM confirm what field
practice already requires.

(b) The operator must measure vented, flared, or combusted gas at Type 1 equipment for

mayestm%%eth&vel&m&veﬁed—ﬂa%ed—eeeemb&s&ed— The monthlv Volumes reported on the
OGOR under § 3179.51. accrued over the averaging period established in § 3170.3, are the

unit of determination for purposes of the volume threshold in the definition of Type 1
equipment at § 3179.10. Where measurement is not feasible at a given time, including during
cold weather or at low line pressures, the operator may rely on the monthly accruals reported
to the BLM and to the applicable State agency.

(1) Equipment first placed in service is not Type 1 equipment until the close of the first
averaging period in which its average monthly volume equals or exceeds 1,050 Mcf.

(2) Equipment whose average monthly volume falls below 1,050 Mcf over a subsequent
averaging period ceases to be Type 1 equipment, and the operator may retire the associated
VFMP number by notice to the AO.

The deleted sentences are redundant once the 1,050 Mcf threshold appears in the definition of Type
1 equipment. Paragraphs (b)(1) and (b)(2) supply the entry and exit rules a volume-based definition
requires, so that newly installed equipment is not treated as Type I equipment before it has
completed an averaging period and equipment whose volumes decline is not permanently bound to
the category. The remaining added language implements AXPC'’s request that BLM address the
monthly accrual alternative that industry placed before BLM in 20135.

(c) Type 1 equipment requiring measurement must use either erificeplatesand-orifice-meter
tubes—erultrasonie-meters-orifice plates and orifice meter tubes, ultrasonic meters, thermal

mass meters, skid-mounted Coriolis meters, or any other measurement technology that the
operator demonstrates to the AO meets the applicable measurement uncertainty when tested
under an approved testing protocol. In evaluating a demonstration under this paragraph, the
AO may account for basin-specific operating conditions and industry-accepted standards. For
Type 1 equipment served by a high-pressure flare or relief header, the operator may use any
measurement technology conforming to the current edition of API 14.10 (incorporated by
reference, see § 3179.30) or other industry-accepted standards deemed reasonable by the AO.
Type 1 equipment measurement systems must meet the following requirements:

This implements three related recommendations together: the performance-based standard in
place of an enumerated list; the express addition of thermal mass and skid-mounted Coriolis meters
whether or not BLM adopts the performance standard; and express authorization of any technology
conforming to API 14.10 where introducing flow restriction can compromise the system’s ability
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to relieve gas as designed. The phrase “high-pressure flare or relief header” replaces the earlier
draft’s “high-pressure Type 1 equipment,” which would be redundant once Type 1 equipment is
defined by its position in the production train. If BLM declines the performance-based standard,
the enumerated list should at minimum read “orifice plates and orifice meter tubes, ultrasonic
meters, thermal mass meters, or skid-mounted Coriolis meters.”

(1) [no change]

(2) When using ultrasonic metering systems, the operator must comply with the following
requirements:

(1) Upon request from the AO, the operator must submit test reports prepared in accordance
with API 22.3 (incorporated by reference, see § 3179.30) for any make and model of ultrasonic
meter used to measure gas at Type 1 equipment. The performance expectation under this
paragraph is conformance with the testing and reporting protocol of API 22.3 and with the
manufacturer’s stated performance envelope for the installed configuration, and not a fixed
field accuracy tolerance applied at the vent, flare, or combustor.

(i1) The operator must install and operate ultrasonic metering systems for venting, flaring, or
combustion according to the manufacturer’s specifications and upon request, the operator must
submit those specifications to the AO. Where the manufacturer’s installation and operating
specifications and API 22.3 diverge, the manufacturer’s specifications govern, and an operator
that installs and operates the metering system in accordance with those specifications is in
compliance with this section.

(i11) [no change]

(3) Operators must evaluate the production facility to determine which type of vent, flare, or
combustion equipment is safe for the facility.

(4) Where the operator determines that no available measurement system can be installed or
operated safely at a particular facility, the operator must so notify the AO by Sundry Notice,
and the Type 1 equipment at that facility is not subject to the measurement requirement in
paragraph (b) of this section for so long as that condition persists.

AXPC supports BLM’s direction that operators evaluate which measurement system is safe for a
given facility and notes that the Proposed Rule does not yet provide a mechanism for the case in
which no available system can be installed safely.

(d) Table 1 to Paragraph (d) — Deadline for Compliance. Conforming change to the table
entries:
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This row is the source of the 6,832 third-year filings BLM projects. It is struck as a consequence of
moving the 1,050 Mcf threshold into the definition of Type 1 equipment; the two remaining rows
are unchanged.

(e) For Fypeteguipment-with-velumeslessthan 050 Mefpermenth Type 2 equipment, the

vented, flared, or combusted volume may be estimated or measured.

(1) = (2) [no change]

Once the 1,050 Mcf threshold appears in the definition of Type 1 equipment, no Type 1 equipment
falls below it, and the estimation allowance belongs with the equipment to which it now applies.

(f) When Type 1 equipment combines gas from multiple leases, unit PAs, or CAs, the operator
of the facility at which the Type 1 equipment is located is responsible for measuring or
estimating the total volume vented, flared, or combusted, for assigning and providing notice of
the VFMP number under §§ 3179.60 and 3179.61, and for allocating that volume among the
contributing leases, unit PAs, and CAs. The operator may measure the gas ata smgle point at
the Type 1 equipment and alleea . ;
wnitPA-or- CA-as-follows:must allocate the measured or estlmated Volume as follows

(1) Among the contributing leases, unit PAs, and CAs, in accordance with the allocation
method in a commingling and allocation approval issued for the facility under 43 CFR subpart
3173. Where no such approval is in effect, the operator must determine and apply an allocation
method meeting the same requirements that apply to allocation methods under 43 CFR subpart
3173.

(2) Within each contributing unit PA or CA, among the committed tracts, in accordance with
the allocation formula or participation percentages established in that unit or communitization

agreement.

(3) The operator must document the allocation method used and make that documentation

available to the AO upon request.

Equatton—t—toParasraph-(HHdeleted}
Paragraph (f)(1) substitutes the allocation standards BLM has already established for commingled
production under subpart 3173, so that the flared portion of a stream is allocated on the same basis
as the portion routed to sales. Paragraph (f)(2) defers to the allocation formula in the governing
communitization or unit agreement for the tract-level allocation, which places the entire production
stream on a single basis and requires no new determination by BLM. The opening sentence
identifies a single reporting party where contributing agreements have different designated

operators. The specific subpart 3173 section stating the allocation-method requirements should be
substituted for the general reference in (f)(1) before filing.

(g) [no change]
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§ 3179.51 Required reporting of vented, flared, or combusted gas volumes.
(a) [no change]

(b) The operator must report the gas volume and gas quality on the OGOR using the approved
VFMP number_for volumes vented, flared, or combusted at Type 1 equipment. Volumes
vented, flared, or combusted at Type 2 equipment are reported under paragraph (a) of this
section without a VFMP number.

(c) [no change]

(d) Where a vented, flared, or combusted volume is estimated rather than measured, the
operator may use any engineering estimation method that is reasonable for the equipment and
the gas stream in question, including manufacturer’s data, engineering calculation, or
published emission factors. An operator that reports an estimate developed under a reasonable
method and makes that method available to the AO under § 3179.50(¢)(2) is in compliance
with this section, and the BLM will not assess royalty on the basis of a difference between the
operator’s estimate and an estimate developed by the BLM using a different method.

The change to paragraph (b) is essential to the recommendation that the 1,050 Mcf threshold be
moved into the definition of Type 1 equipment: it confirms that volumes at sub-threshold equipment
remain fully reportable under paragraph (a) whether or not a VEMP number has been assigned,
so the production accountability BLM identifies as the basis for the VFMP system is preserved.
Paragraph (d) responds to the absence of any prescribed estimation methodology, acceptable
engineering basis, or stated tolerance in the Proposed Rule — the same defect BLM identifies as
the reason to remove the “reasonable precautions” provision.

§ 3179.60 Standards for creating an operator-assigned venting or flaring measurement point
number (VFMP).

Each piece of Type 1 equipment requires a separate VFMP number on the OGOR for reporting
the gas volumes and gas quality that is vented, flared, or combusted from that piece of
equlpment Operators must su-bmﬂ—by—Skmdiﬂy—Ne%}HQ—appheaﬁeﬂ—fer—W%ﬁal—ef—&n

Hipmentassign a unique VEMP number
to each piece of Tvpe 1 equipment and must notify the BLM of the assigned numbers as
provided in § 3179.61. The VFMP number must be composed of alphanumeric characters only,
and must conform to the following standards:

(a) — (b) [no change]

(c) The VFMP number positions from seven onward are the ONRR-assigned onshore
operator/payor number for the VFMP’s corresponding lease, unit PA, or CA, except that for
commingled Type 1 equipment receiving gas from leases, unit PAs, or CAs having different
ONRR-assigned payor numbers, positions seven onward are the payor number of the operator
of the facility at which the Type 1 equipment is located.
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AXPC has no objection to the VFMP numbering convention itself, which operators self-assign
under this section. The change in the opening paragraph removes the duplicate application
requirement and consolidates the filing mechanism in § 3179.61. The addition to paragraph (c)
resolves a conflict in the Proposed Rule as published: paragraph (c) contemplates a single
corresponding lease, unit PA, or CA, while § 3179.61(c) requires that the same VFMP number be
used across every contributing agreement. Where those agreements have different payor numbers,
no single number can satisfy both provisions.

§ 3179.61 Applying for a venting or flaring measurement point number.

Section heading: ApphyingforNotifying the BLM of a venting or flaring measurement point
number.

(a) The operator must submit, by Sundry Notice, an—appheaﬁen—feﬁhel%l:h@&appreval—ef—the

e&eh—p*eeeef—"lly-p%l—equrpment—a notice of the operator- ass1gned VEMP numbers for its Type
1 equipment. The operator may submit a single Sundry Notice per BLM field office covering
all Type 1 equipment for which the operator is responsible within that field office. The BLM
will review the operator-assigned VFMP numbers to confirm that they are assigned according
to § 3179.60 and that they are not duplicative, and may direct the operator to correct a number
that is duplicative or nonconforming. Where the BLM can derive a VFMP number from facility
measurement point information submitted under 43 CFR subpart 3173 or from OGOR
reporting, the BLM may assign the number administratively, subject to the operator’s
confirmation, in lieu of a notice under this paragraph.

(b) The operator must apply—fer—appreval-efprovide notice of an operator-assigned VFMP
number within the time provided in Table 1 to Paragraph (d) in § 3179.50. Type 1 equipment
may be operated, and volumes may be reported, under the operator’s self-assigned VFMP
number pending the BLM’s review under paragraph (a) of this section. The pendency of the
BLM’s review is not a compliance failure and does not support a royalty assessment.

(c) For commlngled Type 1 equrpment the operator must submlt arsepafa&%Stmdw—Neﬂe%fer
; a single Sundry Notice

for the Type 1 equipment 1dent1fy1ng each lease, unit PA, or CA contributing gas to that
equipment, and must use the same operator-assigned VFMP number for the single piece of
equipment.

(d) When there is a BLM- approved change of operator then %h%new—epera{er—muﬂs{—wbmﬁ—a

seeﬁerrthe existing VFMP numbers remain in effect and the BLM will update positions seven

onward of each affected VFMP number administratively from the approved change of operator
record. Where the BLM requires the new operator’s confirmation, the new operator may
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provide that confirmation in a single Sundry Notice per BLM field office covering all Type 1

equipment acquired.

(e) For Type 1 equipment first placed in service after [EFFECTIVE DATE OF THE FINAL
RULE], the BLM will assign the VFEMP number at the time of approval of the Application for
Permit to Drill or of the associated facility approval, and no separate notice under paragraph
(a) of this section is required.

(f) No new VFMP number, and no notice under this section, is required for replacement of
equipment in kind, workover, or recompletion at an existing venting or flaring measurement

point.

AXPC offered BLM four alternative mechanisms and asked BLM to adopt one or more. This redline
combines three, which are complementary rather than mutually exclusive: notice rather than
application (paragraph (a)), consolidated submission per operator per field office (paragraph (a)),
and assignment at APD or facility approval for new equipment (paragraph (e)), which allows the
notice mechanism to apply only to legacy inventory and to sunset as that inventory turns over. The
fourth alternative — automatic or bulk assignment from subpart 3173 and OGOR data — is
preserved as BLM’s option in the final sentence of paragraph (a). Paragraph (b) implements the
pendency protection AXPC requests. Paragraph (c) reduces the filing count for commingled
facilities in proportion to the number of agreements served, conveying the same information BLM
already receives on the site facility diagram. Paragraph (f) implements the confirmation AXPC
requests for in-kind replacement, workover, and recompletion.

§ 3179.100 Emergencies.
(a) — (¢) [no change]

(d) The time limitations in paragraphs (a) and (b) of this section do not apply to a loss of gas
during well drilling, including a loss of well control, or to a loss described in § 3179.41(b)(13),
where the operator demonstrates that the event was not caused by its negligence and that it
took reasonable measures to prevent and control the loss.

This implements AXPC'’s second alternative for losses during well drilling — that the 48-hour and
15-day limits not apply where the operator demonstrates the absence of negligence and reasonable
control measures. If BLM instead retains the negligence determination at § 3179.41(b)(1) as
redlined above, the reference to well drilling in this paragraph may be omitted. The cross-reference
to § 3179.41(b)(13) responds to AXPC’s observation that some force majeure events last longer
than any extension BLM is likely to grant.

Provisions AXPC supports without change

No redline is proposed to the following, each of which AXPC supports and asks BLM to retain in
the final rule: removal of the waste minimization plan and capture self-certification at § 3162.3-
1(j) through (1); removal of the leak detection and repair program at current §§ 3179.100 through
3179.102; removal of current § 3179.90 and the $1,000 immediate assessment; removal of the
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royalty-free flaring volume caps and the curtailment and shut-in authority at current § 3179.70; the
increase in royalty-free flaring for completions and recompletions to 50,000 Mcf and the related
duration extensions at § 3179.41(b)(2) and (b)(3); the addition of unmerchantable gas at §
3179.41(b)(12); removal of “reasonable precautions to prevent waste” at current § 3179.40;
removal of the production equipment sizing requirement at current § 3179.92; removal of the duty
to minimize losses at current § 3179.91(b); the allowance of ultrasonic meters and the
incorporation of API 22.3 at § 3179.50; the consolidation of three compliance tiers into two; the
permissive commingling of vented, flared, or combusted gas to common Type 1 equipment
without BLM approval at § 3179.50(a); the narrowing of the measurement obligation to Type 1
equipment; and the extension of the transition period at § 3179.42.
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