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Washington, D.C. 20240

Attn: 1004-AF03

Re:  The American Exploration and Production Council’s Comments in Response
to the Bureau of Land Management’s Proposal to Rescind the 2024
Conservation and Landscape Health Rule (90 Fed. Req. 43,990 (Sept. 11,
2025); BLM-2025-0001).

To the Bureau of Land Management:

The American Exploration & Production Council (“*AXPC”) is pleased to submit these comments
in support of the Bureau of Land Management's (“BLM’s” or “the Bureau’s”) proposed recission
(“Proposed Recission”) of the 2024 Conservation and Landscape Health Rule (*2024 Rule” or
“2024 Conservation and Landscape Health Rule”)!.? As we previously explained in our comments
in response to the Department of Interior's (“DOI’s” or “the Department’s”) Request for
Information on existing regulations, rules, policies, directives, guidance documents, and other
requirements that should be modified or repealed,® this 2024 Rule significantly changed BLM's
regulations implementing the Federal Land Policy and Management Act of 1976 (“FLPMA”) as
well as BLM's longstanding approach to managing public lands under principles of multiple use
and sustained yield.

AXPC supports BLM’s current efforts to rescind this rule for several reasons. Not only is this
effort consistent with Executive Orders 14154, 14192, and 14219, it is necessary because the 2024
Conservation and Landscape Health Rule exceeds BLM's statutory authority, is inconsistent with
the Bureau’s organic statutes, and impermissibly constrains BLM’s ability to promote the
responsible and productive use of public lands such as oil and natural gas development, mining,
energy transmission, grazing, and timber harvesting.

In light of these concerns, AXPC submitted comments in strong opposition to BLM’s
Conservation and Landscape Health Rule when it was proposed in 2023. For similar reasons, at
least six states and 11 organizations filed legal challenges to the final 2024 BLM Rule in four

189 Fed. Reg. 40,308 (May 9, 2024).
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different federal district courts.* As discussed in more detail below, significant concerns raised in
AXPC’s comments and other parties’ litigation include:

e The 2024 Rule’s elevation of conservation as a “use” on par with the productive uses
enumerated in FLPMA undermines Congress’s intent to facilitate productive uses of federal
land for the benefit of the nation;

e The two new categories of leases established by the 2024 Conservation and Landscape
Health Rule (mitigation leases and restoration leases) are inconsistent with the statutory
scheme that Congress directed BLM to implement, and claim unheralded new authority for
BLM to set aside potentially vast expanses of public land for conservation, that Congress
either expressly reserved for itself or narrowly delegated for use in tightly limited
circumstances and only after observance of important procedures;

e FLPMA did not authorize BLM to use its highly circumscribed authority to designate
“areas of critical environmental concern” (“ACECs”) to impose comprehensive new
restrictions across larger landscapes with fewer procedural hurdles;

e Congress did not confer BLM authority through FLPMA or other resource management
statutes to require compensatory mitigation in the manner set forth in the 2024 Rule; and,

e The Congressional Review Act (“CRA”)® requires BLM to rescind the 2024 Conservation
and Landscape Health Rule because on March 27, 2017, Congress passed a joint resolution
under the CRA to disapprove a 2016 BLM “Resource Management Planning” rule that
made a number of changes to BLM’s regulations that are substantially the same as many
of the revisions in BLM’s 2024 Rule.®

Indeed, while AXPC addresses a number of discrete issues in the detailed comments that follow,
our fundamental concern with BLM’s 2024 Rule is that it radically redesigned through regulation
the national public lands management framework that Congress selected and only Congress can
revise. At base, BLM's 2024 Conservation and Landscape Health Rule and this present proposal
to rescind the 2024 Rule reflect a profound need for legislative public lands and permitting reform.
AXPC shares and supports this need for legislative reform and hopes to be able to work with BLM
and other stakeholders in a serious and constructive dialogue regarding those legislative public
lands and permitting reforms.

AXPC appreciates BLM’s consideration of these comments. Given our members’ extensive
experience operating on federal lands, we stand ready to serve as a resource for BLM.

. AXPC’s INTERESTS

AXPC is a national trade association representing leading independent oil and natural gas
exploration and production companies in the United States. AXPC member companies support

4 Utah v. Haaland, 2:24-cv-00438 (D. Utah, June 18, 2024); North Dakota v. Interior, 1:24-cv-00124 (D.N.D., June
21, 2024); American Farm Bureau Federation v. Interior, 2:24-cv-00136 (D. Wyo., July 12, 2024); Alaska v. Haaland,
3:24-cv-00161 (D. Alaska, July 24, 2024).
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millions of Americans in high-paying jobs and invest a wealth of resources in our communities.
Dedicated to safety, stewardship, and technological advancement, our members strive to deliver
affordable, reliable energy to consumers while positively impacting the economy and the
communities in which we live and operate. Our association works with regulators and
policymakers to help them understand our operations so that they will be able to create sound, fact-
based public policies that result in the safe and responsible exploration and production of
America’s vast oil and natural gas resources. Our goal is to provide technical and regulatory
knowledge, making AXPC a rich repository of resources on the industry and the science behind
our operations.

AXPC’s members are uniquely positioned to provide comments on BLM’s Proposed Rule and to
explain how, if allowed to remain in effect, the 2024 Conservation and Landscape Health Rule
would impermissibly constrain the development of projects that are vital to the American economy
and national security. For example, as businesses that operate extensively on federal lands,
AXPC’s members have substantial experience working with BLM and implementing the types of
conservation and restoration activities that are discussed in the Proposed Rescission.

In light of our members’ frequent engagement with BLM and hands-on experience operating on
public lands, AXPC has long supported efforts to improve the efficiency and consistency of the
regulations governing the exploration, development, and responsible use of public lands as
Congress intended, alongside other relevant BLM regulatory developments. Indeed, AXPC and its
members have for many years submitted detailed comments on and meaningfully participated in
nearly every major rulemaking proceeding undertaken by BLM and other DOI bureaus and offices.
AXPC’s motivation to frequently contribute to federal permitting and public lands rulemakings is
intuitive: our members are uniquely positioned provide comments on how regulations over the
exploration and development of public lands impact our nation’s energy supply.

Moreover, in each of these rulemaking dockets, AXPC has expressly reiterated its strong
commitment to the responsible and sustainable use of public lands. Our members are constantly
improving their environmental and land management practices in order to
safely and responsibly meet our nation’s critical resource needs while minimizing the impacts of
their operations, protecting wildlife, and respecting neighboring communities.

Importantly, the country is now seeing the positive outcomes arising from AXPC’s members’ safe
and responsible resource development practices that continue to be critical to the Great American
Comeback. In addition to AXPC members’ best practices and technical advancements,
implementation of the Clean Air Act, the Clean Water Act, and the Safe Drinking Water Act have
improved the protection of our waters and dramatically improved air quality in the United States.
According to EPA, in the United States, from 2005 to 2022, total energy-related CO2 emissions
fell by 20 percent while the United States became the number one energy producer in the world.’
And, since 1990, American natural gas production has increased from approximately 18,600,000
million cubic feet (“MCF”) per day to nearly 41,425,000 MCF per day.? At the same time, United

7 American Exploration & Production Council, Presentation: Climate Leadership (2025), https://axpc.org/wp-
content/uploads/2025/03/AXPC-EE-Deck_1.2025.pdf.

8 See U.S. ENERGY INFORMATION ADMIN., U.S. Natural Gas Marketed Production, updated monthly at
https://www.eia.gov/dnav/ng/hist/n9050us2a.htm.
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States Geological Survey data shows that CO, and methane emissions from the extraction of oil
and natural gas are likewise continuing to significantly decrease.’

In light of these promising trends both in terms of improved environmental protection and
increased production, AXPC welcomes this Administration’s efforts to streamline and remove
unnecessary roadblocks to safely and responsibly achieving domestic energy dominance.*® And as
particularly relevant here, AXPC especially welcomes and appreciates BLM’s proposed recission
of the 2024 Conservation and Landscape Health Rule.

1. DETAILED COMMENTS

Congress, through FLPMA and multiple other resource management statutes, directed BLM to
manage approximately 245 million surface acres and 700 million subsurface acres of public lands
in a way that facilitates and prioritizes certain productive uses, and provided BLM a variety of
mechanisms to ensure that public lands are responsibly and productively utilized. These resource
management laws include statutes such as the General Mining Law of 1872, the Mineral Leasing
Act of 1920, the Taylor Grazing Act of 1934, and the FLPMA.

In contrast, Congress enacted other statutes that provide for the conservation of federal lands and
the preservation of larger landscapes for the use and enjoyment of the American public. These
public land conservations statutes include the Yellowstone National Park Act of 1872, Antiquities
Act of 1906, National Park Service Organic Act of 1916, National Wildlife Refuge System Act of
1966, Wilderness Act of 1964, and Parks and Public Lands Management Act of 1996.

In enacting these two types of statutes, Congress established an overarching framework for the
use, management, and conservation of different types of public lands within the large and varied
landscapes overseen by the Federal government. On the one hand, Congress, through FLPMA
established a national policy that “the public lands be managed in a manner which recognizes the
Nation’s need for domestic sources of minerals, food, timber, and fiber from the public lands.”!
To that end, FLPMA and various other land use statutes authorized BLM to “regulate . . . the use,
occupancy, and development of the public lands” “through easements, permits, leases, licenses,
published rules, or other instruments” according to the principle of “multiple use and sustained
yield.”'? In setting the terms and conditions for the productive use of federal land, BLM may
consider conservation, but only as necessary to maintain, in perpetuity, “a high-level annual or
regular periodic output of the various renewable resources of the public lands consistent with
multiple use.”*3

On the other hand, in order to preserve specific federal lands and landscapes, Congress may (and
often does) prohibit productive uses on certain federal lands or otherwise set them aside for
conservation. This authority to conserve federal lands and restrict productive uses is highly
circumscribed and carefully guarded. As particularly relevant to BLM’s proposed recission of the

% See generally, U.S. GEOLOGICAL SURVEY, Federal Lands Greenhouse Gas Emissions and Sequestration in the United
States 9 (2024), https://pubs.usgs.gov/sir/2024/5103/sir20245103.pdf.

10 See Executive Order 14154 on Unleashing American Energy (90 Fed. Reg. 8,353 (Jan. 29, 2025)).

1143 U.S.C. § 1701(a)(12).

1243 U.S.C. § 1732(b).

1343 U.S.C. § 1702(h).
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2024 Rule, Congress authorized BLM to set aside federally managed lands covered by FLPMA
for non-use only in the narrowest of circumstances constrained by strict procedural guardrails.

BLM'’s proposed recission of the 2024 Conservation and Landscape Health Rule is appropriate
and necessary because the 2024 Rule impermissibly contravenes the national public lands
management framework that Congress selected and only Congress can revise. The 2024 Rule’s
elevation of conservation as a “use” on par with the productive uses enumerated in FLPMA
undermines Congress’s intent to facilitate productive uses of federal land for the benefit of the
nation. The two new categories of leases established by the 2024 Conservation and Landscape
Health Rule, mitigation leases and restoration leases (collectively, “conservation leases™”) are
inconsistent with the statutory scheme that Congress directed BLM to implement, and claim
unheralded new authority for BLM to set aside potentially vast expanses of public land for
conservation, that Congress either expressly reserved for itself or narrowly delegated for use in
tightly limited circumstances and only after observance of important procedures.

As BLM now seemingly acknowledges in the preamble to the Proposed Rescission,!* the single
best interpretation of FLPMA is that the terms “use” or “uses” mean productive uses, and not “non-
use” or the preclusion of productive uses. Contrary to the Bureau’s assertions in promulgating the
2024 Conservation and Landscape Health Rule, FLPMA does not authorize BLM to use its highly
circumscribed authority to designate ACECs to impose comprehensive new restrictions across
larger landscapes with little or no meaningful oversight or procedural hurdles, including public
engagement procedures expressly required by FLPMA. Nor did Congress confer to BLM through
FLPMA or any other statute authority to require compensatory mitigation in the manner set forth
in the 2024 Rule.

In addition to being warranted based on its impermissibility with multiple of BLM’s governing
statutes, AXPC believes that recission of the 2024 Conservation and Landscape Health Rule is
compelled by Congressional Review Act (“CRA”).1> On March 27, 2017, Congress passed a joint
resolution under the CRA to disapprove a 2016 BLM *“Resource Management Planning” rule
commonly referred to as the “Planning 2.0” rule, which made a number of changes to BLM’s
regulations that are substantially the same as many of the revisions BLM promulgated in the 2024
Conservation and Landscape Health Rule.!® Under the CRA, enactment of a joint resolution
disapproving a rule prohibits an agency from reissuing the rule in “substantially the same form”
or issuing a “new rule that is substantially the same” as the disapproved rule, “unless the reissued
or new rule is specifically authorized by a law enacted after the date of the joint resolution
disapproving the original rule.”*’

AXPC supports BLM’s continued efforts to protect and conserve public lands, but we also
commend the Proposed Rescission’s acknowledgement that BLM cannot lawfully do so in the
manner set forth in the 2024 Conservation and Landscape Health Rule. “Regardless of how serious
the problem an administrative agency seeks to address, [] it may not exercise its authority ‘in a

1490 Fed. Reg. at 43,991.

155 U.S.C. Chapter 8 et seq.

16 81 Fed. Reg. 89,670 (Dec. 12, 2016).
175 U.S.C. § 801(b)(2).



manner that is inconsistent with the administrative structure that Congress enacted into law.’”"8

The 2024 Rule is not only inconsistent with BLM’s statutory authority, it directly and
irreconcilably contravenes the “multiple use and sustained yield” directive Congress imposed
under FLPMA and MLA. And because it is inconsistent with Congress’s expectation that BLM
facilitate the productive use of public lands, the 2024 Conservation and Landscape Health Rule
significantly impedes harm important, economically beneficial, and statutorily supported uses,
such as oil and natural gas development, which is critical to America’s energy dominance, supports
a large number of high-paying jobs, and provided taxpayers nearly $9 billion in revenue in each
of the last two years. This is not what Congress intended or what BLM’s governing statutes allow.

a. BLM’s Relevant Statutory Authority

Prior to FLPMA’s enactment, the federal government was required to implement and manage a
multitude of laws and authorizations allowing various productive uses on public land.
Management of the public lands under these various laws became so chaotic that after multiple
studies and failed legislative efforts, in 1976, Congress enacted FLPMA, which repealed many of
the miscellaneous laws governing the disposition of public land, and established a policy in favor
of retaining public lands for multiple use and sustained yield.®

1. FLPMA

AXPC agrees with BLM that FLPMA is particularly relevant to understanding BLM’s statutory
authority to manage public lands® because it is through FLPMA that Congress set forth a national
policy that “the public lands be managed in a manner which recognizes the Nation's need for
domestic sources of minerals, food, timber, and fiber from the public lands.”?! In furtherance of
that national policy, Congress conferred BLM authority to administer the productive use of public
lands and directed the Bureau to “regulate . . . the use, occupancy, and development of the public
lands” “through easements, permits, leases, licenses, published rules, or other instruments.”?? For
activities not expressly authorized under other statutes, FLPMA authorizes BLM to issue “long-
term leases to permit individuals to utilize public lands for habitation, cultivation, and the
development of small trade or manufacturing concerns.”?3

Although Congress intended FLPMA to facilitate the productive use of public lands, Congress also
expected that the United States be compensated for authorizing these uses. Thus, through FLPMA,
Congress established a national policy that “the United States receive fair market value of the use
of the public lands and their resources unless otherwise provided for by statute.”?*

18 Food and Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 125 (2000) (quoting ETSI Pipeline
Project v. Missouri, 484 U.S. 495, 517 (1988)).

9 L ujan v. National Wildlife Federation, 497 US 871, 877 (1990).

2090 Fed. Reg. at 43,991.

2143 U.S.C. § 1701(a)(12).

2243 U.S.C. § 1732(b).

243 U.S.C. §1732(b).

243 U.S.C. § 1701(a)(9).



2. “Multiple Use and Sustained Yield”

Additionally, as a condition of BLM’s authority to authorize or issue plans of operation, permits,
leases, and rights-of-way, FLPMA requires that BLM:

manage the public lands under principles of multiple use and sustained yield, in
accordance with the land use plans developed [by BLM]... except that where a tract
of such public land has been dedicated to specific uses according to any other
provisions of law it shall be managed in accordance with such law.?®

In FLPMA, Congress defined the term “multiple use” as:

the management of the public lands and their various resource values so that they
are utilized in the combination that will best meet the present and future needs of
the American people; making the most judicious use of the land for some or all of
these resources or related services over areas large enough to provide sufficient
latitude for periodic adjustments in use to conform to changing needs and
conditions; the use of some land for less than all of the resources; a combination of
balanced and diverse resource uses that takes into account the long-term needs of
future generations for renewable and nonrenewable resources, including, but not
limited to, recreation, range, timber, minerals, watershed, wildlife and fish, and
natural scenic, scientific and historical values; and harmonious and coordinated
management of the various resources without permanent impairment of the
productivity of the land and the quality of the environment with consideration being
given to the relative values of the resources and not necessarily to the combination
of uses that will give the greatest economic return or the greatest unit output.?

As FLPMA'’s legislative history reflects, this definition of “multiple use” was drawn from the
Multiple Use Sustained Yield Act of 1960 (“MUSYA”)?" and is intended to have the same
meaning.?® Therefore, the legislative history of MUSYA regarding multiple use principles is
useful to understanding and interpreting FLPMA as well. In explaining MUSYA’s multiple use
directive, the House Report discusses the “relative values” analysis as follows:

One of the basic concepts of multiple use is that all of these resources in general
are entitled to equal consideration, but in particular or localized areas relative values
of the various resources will be recognized... In practice, the priority of resource
use will vary locality by locality and case by case. In one locality timber use might
dominate; in another locality use of the range by domestic livestock; in another
outdoor recreation or wildlife might dominate. Thus, in particular localities the
various resource uses might be given priorities because of particular circumstances.
This is the meaning of the last sentence of section 2 of the bill. But no resource

® 43 U.S.C. §1732(a).

%43 U.S.C. § 1702(c).

2716 U.S.C.§ 528.

28 See Senate Report No. 95-583 (“this [multiple use] definition is very similar to that . . . which presently appears at
section 4 of the Multiple-Use Sustained-Yield Act of 1960...” and House Report No. 94-1163 (“the definition of
multiple use preserves essentially its same meaning as used in the Forest Service Multiple Use Act of 1960.”)
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would be given a statutory priority over the others. The bill would neither upgrade
nor downgrade any resource.?

This framework prohibits BLM from giving a superior priority to any one resource or set of
resources over others, particularly at a “landscape” scale. On the contrary, under FLPMA, BLM
is to “strik[e] a balance among the many competing uses to which land can be put, ‘including, but
not limited to, recreation range, timber, minerals, watershed, wildlife and fish, and natural scenic,
scientific and historical values.””°

In FLPMA, Congress also defined the term “sustained yield” as “the achievement and maintenance
in perpetuity of a high-level annual or regular periodic output of the various renewable resources
of the public lands consistent with multiple use.”®! As this definition reflects, this “second
management goal, ‘sustained yield,” requires BLM to control depleting uses over time, so as to
ensure a high level of valuable uses in the future.”®? This requirement that BLM account for
resource depletion and FLPMA’s related requirement that the Bureau prevent “unnecessary or
undue degradation of [public] lands”3® collectively describe the manner in which BLM may
consider environmental protections, landscape health, and ecosystem resilience in its land use
planning and management decisions.

3. Land Use Planning and Management Decisions

Congress provided the framework for these land use planning and management decisions primarily
in FLPMA sections 201 and 202. Section 201 requires the BLM to “prepare and maintain on a
continuing basis and inventory of all public lands and their resources and other values (including,
but not limited to, outdoor recreation and scenic values), giving priority to areas of critical
environmental concern.”®*  Section 202 requires BLM to “develop, maintain, and, when
appropriate, revise land use plans” for individual tracts of public land,® which BLM’s regulations
refer to as “resource management plans” (“RMPs”).%¢ Broadly, RMPs establish, “for a particular
area, allowable uses, goals for future condition of the land, and specific next steps™’ for putting
public land to productive use. In developing and revising land use plans, FLPMA requires BLM
to:

(1) use and observe the principles of multiple use and sustained yield...;

(2) use a systematic interdisciplinary approach to achieve integrated consideration
of physical, biological, economic, and other sciences;

(3) give priority to the designation and protection of areas of critical environmental
concern;

(4) rely, to the extent it is available, on the inventory of the public lands, their

2 H.R. Rep. No. 1551, 86th Cong., 2d Sess. (1960), reprinted in 1960 U.S.C.C.A.N. 2377, 2379.

30 Norton v. South Utah Wilderness Alliance (SUWA), 542 U.S. 55, 58 (2004) (quoting 43 U.S.C. § 1702(c)).
3143 U.S.C. § 1702(h).

32 SUWA, 542 U.S. at 58.

¥ 43 U.S.C. §1732(b).

%43 U.S.C. §1711(a).

¥43U .S.C.81712(a).

3 See 43 C.F.R. § 1601.0-5(n).

3T SUWA, 542 U.S. at 60; see also 43 C.F.R. § 1601.0-5(n)(I)-(3).
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resources, and other values;

(5) consider present and potential uses of the public lands;

(6) consider the relative scarcity of the values involved and the availability of
alternative means (including recycling) and sites for realization of those values;
(7) weigh long-term benefits to the public against short-term benefits;

(8) provide for compliance with applicable pollution control laws, including State
and Federal air, water, noise, or other pollution standards or implementation plans;
and

(9) to the extent consistent with the laws governing the administration of the public
lands, coordinate the land use inventory, planning, and management activities of or
for such lands with the land use planning and management programs of other
Federal departments and agencies and of the States and local governments within
which the lands are located. ..

FLPMA also imposes requirements on BLM regarding the transparency of, and public
participation in, this land use planning process. BLM must “allow an opportunity for public
involvement and by regulation [to] establish procedures, including public hearings where
appropriate, to give Federal, State, and local governments and the public, adequate notice and
opportunity to comment upon and participate in the formulation of plans and programs relating to
the management of the public lands.”%

In accordance with these statutory requirements, BLM’s regulations direct that “[t]he public shall
be provided opportunities to meaningfully participate in and comment on the preparation of plans,
amendments and related guidance and be given early notice of planning activities.”*® After
addressing all comments, resolving any protests, and fulfilling all remaining procedural
requirements, BLM approves and issues a final RMP.*

Once an RMP is finalized, any proposed use of federal lands must “conform to the approved
[resource management] plan.”*? But a resource management plan itself does not directly authorize
land uses.*® Instead, a party seeking to use federal lands must submit to BLM a proposal for a land
use authorization under the applicable statutes and regulations governing the activity. For instance,
authority to graze livestock can be granted under the Taylor Grazing Act; coal, oil, and natural gas
extraction is authorized under the Mineral Leasing Act (“MLA”); and the mining of locatable
minerals is authorized under the Mining Law of 1872.

Under FLPMA* and the MLA,* entities may additionally apply to BLM to obtain a right-of-way
grant on public lands. A right-of-way grant is an authorization to use a specific piece of public
land for a certain purpose, such as for the construction and operation of roads, pipelines,

%43 U.S.C. § 1712(c)(1)-(9).

3943 U.S.C. §1712(f); see also 43 U.S.C. § 1739(e).

%043 C.F.R. § 1610.2(a).

# 43 C.F.R. §1610.5-1.

%243 C.F.R. § 1610.5-3(a).

43 See 43 C.F.R. § 1601.0-5(n); Theodore Roosevelt Conservation Partnership v. Salazar, 616 F.3d 497, 504 (D.C.
Cir. 2010).

443 U.S.C. 81761

4530 U.S.C. §185.



transmission lines, and communication sites for a specific period of time.*°

In issuing rights-of-way, BLM “places a high priority on . . . the protection of resource values.”*’
Thus, pursuant to FLPMA, BLM subjects all rights-of-way to protective conditions, including the
requirement to “[r]estore, revegetate, and curtail erosion or conduct any other rehabilitation
measure BLM determines necessary” within and around the right-of-way; and *“[c]ontrol or
prevent damage to... [s]cenic, aesthetic, cultural, and environmental values, including fish and
wildlife habitat.”*® All rights-of-way must also comply with any case-specific conditions set by
BLM.%

The procedure to obtain a lease, permit, or right-of-way varies depending on the use BLM is
proposing to authorize. When considering whether and to what extent to authorize particular uses,
FLPMA instructs BLM to prioritize “major and principal uses” of public lands.>® Under FLPMA
“[t]he term “principal or major uses” includes, and is limited to, domestic livestock grazing, fish
and wildlife development and utilization, mineral exploration and production, rights-of-way,
outdoor recreation, and timber production.”! For uses not specifically authorized by statute,
parties pursue a land use authorization according to the proposal and application procedures under
BLM's general land resource management regulations.>?

While FLPMA charged BLM with the obligation to manage public lands “in a manner that will
protect the quality of scientific, scenic, historical, ecological, environmental, air and atmospheric,
water resource, and archeological values,”®® FLPMA was not solely designed for environmental
protection, like many other federal statutes such as the Clean Air Act,** the Clean Water Act,>® and
the Endangered Species Act.>® On the contrary, as evidenced by Congress’s declaration of policy,
FLPMA was designed to both protect the public lands and to manage the public lands “in a manner
which recognizes the Nation’s need for domestic sources of minerals.”>” Congress accomplished
these goals by separating the types of land that pertain to each, so that the most sensitive lands
would be protected, and the remaining public lands would remain open under the rights granted
by preexisting laws like the MLA.

The multiple use mandate of FLPMA also integrates and preserves congressional directives and
policies from other laws intended to encourage production of resources on public lands. Given the
directives from Congress through multiple land use statutes, the provisions of FLPMA often must
be read in light of multiple other statutory schemes like the General Mining Law of 1872, the
MLA, and the Taylor Grazing Act of 1934. Under FLPMA’s “multiple use and sustained yield”

46 See generally Rights-of-Way Principles and Procedures, 70 Fed. Reg. 20970 (April 22, 2005).
4770 Fed. Reg. at 20970.

8 43 C.F.R. § 2805.12(i).

%943 C.F.R. § 2805.12(i).

043 U.S.C. § 1711(e)(1).

143 U.S.C. § 1702(]) (emphasis added).
52 See 43 C.F.R. §§ 2920 et seq.

43 U.S.C. § 1701(a)(8).

%42 U.S.C. § 7401 et seq.

%533 U.S.C. § 1251 et seq.

%616 U.S.C. § 1531 et seq.

%43 U.S.C. § 1701(11)-(12).
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mandate, Congress therefore required BLM to strike an appropriate balance between potentially
competing productive uses and land management objectives, and specifically required BLM to do
S0 in a manner consistent with the requirements of these and other resource management statutes.

4, Areas of Critical Environmental Concern

BLM's authority to develop, implement, and oversee RMPs under 43 U.S.C. § 1712(a) also
includes the ability to designate ACECs. An ACEC is an area “within the public lands where
special management attention is required (when such areas are developed or used or where no
development is required) to protect and prevent irreparable damage to important historic, cultural,
or scenic values, fish and wildlife resources or other natural systems or processes, or to protect life
and safety from natural hazards.”>®

BLM’s designation of a parcel of land as an ACEC requires it to prioritize the protection and
conservation of that tract over all other land uses we would otherwise be authorized to allow under
FLPMA and the various resource management statutes. To that end, BLM’s designation of a tract
of public land as an ACEC requires BLM to impose special management prescriptions in that track
to protect and prevent irreparable damage to the relevant and important values.>® ACEC
designations thus significantly impact users of federally managed lands because they prescribe
land uses in an RMP that would impair the land features that justify the designation.®°

Under BLM’s regulations prior to the 2024 Conservation and Landscape Health Rule's effective
date, the Bureau relied on two criteria to designate an area as an ACEC: (1) “relevance,” meaning
the area has “a significant historic, cultural, or scenic value; a fish or wildlife resource or other
natural system or process; or natural hazard;” and (2) “importance,” meaning the area’s relevance
has “substantial significance and values,” generally requiring “qualities of more than local
significance and special worth, consequence, meaning, distinctiveness, or cause for concern.”®!

Given their impact on other resource interests, BLM’s ACEC designations historically have
required public notice and comment. ACECs have traditionally been adopted as part of the
Bureau’s RMP planning process, and “upon approval of a draft resource management plan, plan
revision, or plan amendment involving ACECs,” BLM must “publish a notice in the Federal
Register listing each ACEC proposed and specifying the resource use limitations, if any, which
would occur if it were formally designated.”®? A 60-day public-comment period must follow.

FLPMA further requires BLM to notify Congress whenever “[a]ny management decision or action
... excludes (that is, totally eliminates) one or more of the principal or major uses for two or more
years with respect to a tract of land of one hundred thousand acres or more.”%® Lands may be

%43 U.S.C. § 1702(a).

%943 C.F.R. §1610.7-2(d)(3); see also 43 C.F.R. § 1711(a) (“The Secretary shall prepare and maintain on a continuing
basis an inventory of all public lands and their resource and other values... giving priority to areas of critical
environmental concern.”).

%0 See 43 C.F.R. § 1610.7-2(d).

61 43 C.F.R. § 1610.7-2(a).

6243 C.F.R. § 1610.7-2(a).

343 U.S.C. § 1712(e)(2).
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removed from mineral entry under the Mining Law only by withdrawal action pursuant to § 1714.54

b. Conservation is Not a “Use” Under FLPMA

The 2024 Conservation and Landscape Health Rule was promulgated pursuant to authority that
BLM claimed that Congress had delegated to the Bureau “under... [FLPMA] as amended and
section 2002 of the Omnibus Public Land Management Act of 2009 (16 U.S.C. 7202).”%°> More
specifically, BLM claimed that FLPMA’s general delegation of authority to promulgate
implementing regulations necessary ““to carry out the purposes” of the Act® authorized the Bureau
to add conservation as a new “use” “on par” with the enumerated list of productive uses that
Congress directed BLM to manage in accordance with FLPMA’s multiple use and sustained yield
mandate.®” BLM also claimed that the 2024 Rule:

relies upon express direction provided in FLPMA to manage public lands on the
basis of multiple use and sustained yield, and it establishes the principle that the
BLM must conserve renewable natural resources at a level that maintains or
improves ecosystem resilience in order to achieve this mission.®

Under Loper Bright Enterprises v. Raimondo, which the U.S. Supreme Court (“Supreme Court”
or “the Court”) decided subsequent to BLM’s 2024 Conservation and Landscape Health Rule,
statutes must be interpreted to “have a single, best meaning” that “‘is fixed at the time of
enactment.””%® As BLM now seemingly recognizes, in light of the Loper Bright decision, that the
Bureau cannot credibly conclude that the single best interpretation of FLPMA is that it authorizes
BLM to add conservation as a new “use” “on par” with the enumerated list of productive uses that
Congress directed BLM to manage in accordance with FLPMA’s multiple use and sustained yield
mandate. In fact, a reasonable assessment of BLM’s statutory authority shows that the 2024 Rule’s
treatment of conservation as a “use” within the meaning of Section 1732(b) is not even a
permissible interpretation of FLPMA.

In the preamble to the 2024 Landscape Conservation Rule, BLM asserted that the 2024 Rule
“clarifies that conservation is a use on par with other uses of the public lands under FLPMA’s
multiple-use and sustained-yield mandate” in order to “protect intact natural landscapes and restore
degraded landscapes to achieve ecosystem resilience.”’® But as BLM now notes, “[i]t is axiomatic
that an administrative agency’s power to promulgate legislative regulations is limited to the
authority delegated by Congress.”’* “Regardless of how serious the problem an administrative
agency seeks to address, [] it may not exercise its authority ‘in a manner that is inconsistent with

6443 C.F.R. § 1712( e )(3).

% See e.g., 89 Fed. Reg. at 40,313-314 40,339.

6643 U.S.C. § 1740.

6789 Fed. Reg. at 40,308.

6 89 Fed. Reg. at 40,320.

89 “Loper Bright,” 144 S. Ct. 2244, 2266 (2024) (quoting Wisconsin Central Ltd. v. United States, 585 U.S. 274, 284,
138 S.Ct. 2067, 201 L.Ed.2d 490 (2018)).”

7089 Fed. Reg. at 40,308 (emphasis added).

"1 Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988).
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the administrative structure that Congress enacted into law.””’? “Agencies have only those powers
given to them by Congress, and ‘enabling legislation’ is generally not an ‘open book to which the
agency [may] add pages and change the plot line.”””"®

AXPC therefore supports BLM’s acknowledgement in the Proposed Recission that Congress
placed several important limits on BLM’s statutory authority that collectively establish that the
2024 Landscape Conservation Rule’s elevation of conservation as a “use” under FLPMA’s
multiple use and sustained yield framework was not a “clarification,” not in conformance with
FLPMA, and not properly characterized as placing conservation on equal footing with the
productive uses expressly identified or described in FLPMA.™

FLPMA is fundamentally a land use statute. It charges BLM with managing the “use, occupancy,
and development of the public lands” “under principles of multiple use and sustained yield.”” This
framework for multiple use and sustained yield is found throughout FLPMA but is most concisely
stated in section 102(a)(7), which expresses Congress’s policy that public land “management be
on the basis of multiple use and sustained yield unless otherwise specified by law.”

FLPMA section 102 defines general uses to include “habitation, cultivation, and the development
of small trade or manufacturing concerns,” but there are other congressional policy statements
within section 102 that help illuminate the distinction between public land uses and the
conservation measures that must be applied when managing public land uses.’® These policy
statements collectively demonstrate that Congress considered and accounted for conservation but
did not consider conservation a use.

For instance, section 102(a)(12) directs that “the public lands be managed in a manner which
recognizes the Nation’s need for domestic sources of minerals, food, timber, and fiber from the
public lands including implementation of the Mining and Minerals Policy Act of 1970.”
Additionally, section 102(a)(2) directs that the “present and future use” of public lands and
resources should be projected “through a land use planning process.”’’ The “land use planning
process” referenced here is described in detail throughout FLPMA Title 111, which only references
active and productive uses, as well as productive uses expressly allowed for under multiple other
resource management statutes BLM is required to implement.

Consistent with this focus on productive use, in section 102(a)(9), Congress articulated the policy
that “the United States receive fair market value of the use of the public lands and their resources.”
This requirement that the U.S. be paid for land use and resource extraction likewise reflects that

2 Food and Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 125 (2000) (quoting ETSI Pipeline
Project v. Missouri, 484 U.S. 495, 517 (1988)).

3 West Virginia v. EPA, 142 S. Ct. 2587 at 2608 (2022) (quoting E. Gellhorn & P. Verkuil, Controlling Chevron
Based Delegations, 20 Cardozo L. Rev. 989, 1011 (1999)).

7490 Fed. Reg. at 43,991.

43 U.S.C. 88§ 1732(a), (b).

643 U.S.C. § 1732(b).

" Emphasis added.

13



Congress envisioned “use” to mean productive or commercial uses—charging rents for resources
makes sense only if the land is being used for productive ends.’®

Congress also included conservation in its section 102 policy declarations, and it did so in a way
that also distinguishes “conservation” from “use.” While Congress’s objective in enacting FLPMA
was to facilitate multiple sustainable productive uses, the means by which Congress directed these
productive uses be managed included considerations of, and mechanisms for, conservation.
Congress required the planning for and management of productive uses to be conducted “in a
manner that will protect the quality of scientific, scenic, historical, ecological, environmental, air
and atmospheric, water resource, and archeological values; that, where appropriate, will preserve
and protect certain public lands in their natural condition.”’®

In section 102, Congress also provided tools to protect and conserve land. In section 102(a)(4),
Congress restated its own authority to withdraw lands from public use for conservation, which
would make little sense if the public use also included “conservation use.” For special areas that
require protection but are not withdrawn from public use, Congress (in section 102(a)), required
the development of “regulations and plans for the protection of public land areas of critical
environmental concern.” Thus, Congress’s express policy declarations in section 102 demonstrate
that “uses” and “conservation” were described and accounted for in a mutually exclusive manner.
This does not mean that Congress viewed conservation as less important than use; it just means
that Congress did not view conservation as a use.

FLPMA'’s definitions in section 103 also demonstrate that Congress viewed balanced and
sustainable productive use as FLPMA’s objective, and viewed conservation as an important
consideration, but not a “use.” In particular, section 103(c) defines “multiple use” as:

the management of the public lands and their various resource values so that they
are utilized in the combination that will best meet the present and future needs of
the American people; making the most judicious use of the land for some or all of
these resources or related services over areas large enough to provide sufficient
latitude for periodic adjustments in use to conform to changing needs and
conditions; the use of some land for less than all of the resources; a combination of
balanced and diverse resource uses that takes into account the long-term needs of
future generations for renewable and nonrenewable resources, including, but not
limited to, recreation, range, timber, minerals, watershed, wildlife and fish, and
natural scenic, scientific and historical values; and harmonious and coordinated
management of the various resources without permanent impairment of the
productivity of the land and the quality of the environment with consideration being
given to the relative values of the resources and not necessarily to the combination
of uses that will give the greatest economic return or the greatest unit output.

8 The 2024 Rule disregards this purpose by providing that “BLM may waive or reduce administrative cost recovery,
fees, and rent of a restoration lease if the restoration lease is not used to generate revenue or satisfy the requirements
of a mitigation program (e.g., selling credits in an established market), and if the restoration lease will enhance
ecological or cultural resources or provide a benefit to the general public.” 89 Fed. Reg. at 40,344/43 C.F.R. §
6102.4(j).

43 U.S.C. § 1701(a)(8).
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While this definition reflects caution regarding over-use, the potential for restraining use, the need
to plan for long-term use, and the importance of environmental considerations, these cautions and
conditions only make sense in relation to productive uses, such as those expressly identified within
the definition—"recreation, range, timber, minerals, watershed, wildlife and fish, and natural
scenic, scientific and historical values.”®® To be sure, each of these resources can also be the
subject of conservation, but Congress distinguished them according to their use by present and
future generations, and set them apart from the consideration of “the quality of the environment.”8!

To further clarify that “multiple use” refers to productive uses and not conservation uses, Congress
expressly stated in section 103(1) that “[t]he term “principal or major uses” includes, and is limited
to, domestic livestock grazing, fish and wildlife development and utilization, mineral exploration
and production, rights-of-way, outdoor recreation, and timber production.” Each of these uses are
productive uses and Congress’s note that the definition “is limited to” these uses demonstrates that
Congress did not confer BLM any authority to redefine or expand this list of principal or major
uses.

AXPC also believes that traditional tools of statutory construction support interpreting the term
“use” in section 103(l) to mean “active use.” As shown above, the term “use” is followed by the
terms “occupancy” and “development,” both of which are for the intended purpose of “utiliz[ing]
public lands for habitation, cultivation, and the development of small trade or manufacturing
concerns.” It is a canonical rule of statutory interpretation that “[a]ssociated words bear on one
another’s meaning (noscitur a sociis).”® In Yates v. United States, which was a case involving
alleged records destruction in violation of 18 U.S.C. § 519, the Supreme Court found that because
it was grouped with and followed “records” and “documents” in the statutory text, the term
“tangible object” included only a subset of “tangible objects involving records and documents” as
opposed to “any tangible object.”® As relevant here, the word “use” in the FLPMA leasing context
cannot mean “any use” because, otherwise, any activity authorized by BLM would satisfy the
statute. Instead, the implicit limiting principle in the statutory text is that the term “use” for
purposes of leasing authority has a narrower meaning that closely aligns with the other activities
referenced—all of which have some active human use component such as “cultivation,”
“habitation,” “development,” or “occupation,” and none of which would appear to include
requiring land to remain idle.

FLPMA'’s definition of “principal or major uses” is important because these are the productive
uses that Congress requires BLM to consider in resource management planning processes®* and
expressly prohibits BLM from unilaterally eliminating even temporarily in any management
decision.®> Even if Congress allows uses other than “principal or major uses” to be considered in

8043 U.S.C. § 1702(c).

8143 U.S.C. § 1702(c).

82 See Yates v. United States, 574 U.S. 528, 543 (2015) (“[W]e rely on the principle of noscitur a sociis—a word is
known by the company it keeps—to ‘avoid ascribing to one word a meaning so broad that it is inconsistent with its
accompanying words, thus giving unintended breadth to the Acts of Congress.””) (quoting Gustafson v. Alloyd Co.,
513 U. S. 561, 575 (1995)); see also Reading Law: The Interpretation of Legal Texts, Scalia, Antonin; Garner, Bryan
A., 195-98 (2012).

8 Yates, 574 U.S. at 543.

8 43 U.S.C. § 1711(e)(2).

843 U.S.C. § 1711(e)(2).
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the RMP process, these other uses could not include a “conservation use” because it would make
little sense for Congress to design the RMP process to ensure that planning and management for
multiple uses include consideration of conservation. Moreover, even if BLM could plausibly
construe conservation as a use, Congress’s definition and enhanced procedural requirements for
“principal or major uses” reflects that conservation is not “a use on par with other uses of the public
lands under FLPMA’s multiple-use and sustained-yield mandate,” and that BLM cannot
“implement[] or authoriz[e] conservation as one of the many uses managed under FLPMA.”8

FLPMA'’s definition of “sustained yield” also reflects that conservation is not a use. Section 103(h)
defines “sustained yield” as “the achievement and maintenance in perpetuity of a high-level annual
or regular periodic output of the various renewable resources of the public lands consistent with
multiple use.” This definition shows that the 2024 Conservation and Landscape Health Rule’s
reliance on Congress’s “express direction . . . to manage public lands on the basis of multiple use
and sustained yield,” actually prohibits the interpretation on which the 2024 Rule was based.
Conservation is not a use because it does not provide “annual or regular periodic output of the
various renewable resources.”®” Only productive uses have output to be managed for long-term
sustainability.

When BLM drafted the 2024 Conservation and Landscape Health Rule, the Bureau apparently
recognized the manner in which FLPMA’s definition of “sustainable yield” appeared to preclude
BLM’s interpretation that conservation “use” is authorized under the Act’s “multiple use and
sustained yield” framework, and therefore BLM promulgated regulatory revisions to FLPMA'’s
statutory definition. This too was impermissible.® In fact, the Bureau’s prior recognition of the
necessity of this regulatory redefinition effectively confirms that BLM impermissibly interpreted
FLPMA as authorizing the Bureau to treat conservation as a use.

The 2024 Rule’s definition of “sustained yield” utilized most of FLPMA’s statutory definition, but
recognizing that conservation does not provide a resource output consistent with the statutory
definition, the Bureau’s 2024 Rule’s revised definition added that the resource outputs must be
accomplished “without permanent impairment of the productivity of the land.”® Plainly, this was
not a reasonable or lawful interpretation of the statute.

Similarly, the 2024 Rule’s regulatory revision to FLPMA'’s statutory definition of “sustained
yield” also directed that “[p]reventing permanent impairment means that renewable resources are
not depleted, and that desired future conditions are met for future generations. Ecosystem
resilience is essential to BLM’s ability to manage for sustained yield.”®® Interpreting FLPMA’s
“sustained yield” mandate as “preventing permanent impairment” was an obvious and
unreasonable attempt to provide support for the 2024 Rule’s requirement that BLM officials
prevent public lands’ resources from being depleted at all, and to broadly restrict productive uses

8 89 Fed. Reg. at 40,308.

8789 Fed. Reg. at 40,320; 16 U.S.C. § 531(b).

8 «“Agencies have only those powers given to them by Congress, and ‘enabling legislation’ is generally not an ‘open
book to which the agency [may] add pages and change the plot line.”” West Virginia v. EPA, 142 S. Ct. 2587 at 2608
(2022) (quoting E. Gellhorn & P. Verkuil, Controlling Chevron Based Delegations, 20 Cardozo L. Rev. 989, 1011
(1999)).

8 89 Fed. Reg. at 40,341/43 C.F.R. § 6101.4(z).

% 89 Fed. Reg. at 40,341/43 C.F.R. § 6101.4(z).
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of public lands in furtherance of either undefined “desired future conditions” or the 2024 Rule’s
capaciously defined “ecosystem resilience.”

The definition of “sustained yield” in the Bureau’s 2024 Conservation and Landscape Health Rule
would arguably have authorized BLM to treat conservation as a “use” had Congress utilized that
definition in FLPMA. But Congress did not do that. Congress enacted a different definition of
“sustained yield” that precluded the 2024 Rule’s interpretation that “conservation is a use on par
with other uses of the public lands under FLPMA’s multiple-use and sustained-yield mandate.”®2
As such, AXPC fully supports BLM’s conclusion in the Proposed Revision that treatment of
conservation as a “use” is contrary to the BLM’s mandate and statutory authority.”®3

1. Congress Considered and Addressed Conservation

While FLPMA and its various incorporated resource management statutes are intended to facilitate
the productive use of public lands, it is not the case that Congress ignored the need for conservation
or was so vague about the conservation tools available to BLM that the Bureau is free to interpret
FLPMA to confer itself radical new authority. On the contrary, within FLPMA and in multiple
additional statutes, Congress precisely accounted for the conservation measures that apply on
federal land and more generally. We briefly identify just a handful of these authorities below.

Congress already accounted for public lands conservation within FLPMA:

e Withdrawals under FLPMA allow the Secretary of the Interior to close public lands to
location and entry under resource extraction laws, subject to valid existing rights.®* New
mining claims cannot be located within withdrawn areas. The Secretary may withdraw
land “in order to maintain other public values in the area or reserving the area for a
particular public purpose or program...”%®

e BLM may prohibit one or more “principal or major uses” in certain areas using “exclusion”
authority that circumscribes BLM’s authority and tailors its procedural requirements
depending on the size and duration of the exclusion area.*®

e As noted throughout these comments, Congress granted BLM authority to designate
ACECs, which are areas within public lands where special management attention is
required to protect and prevent irreparable damage to important historic, cultural, or scenic
values, fish and wildlife resource or other natural systems or processes, or to protect life
and safety from natural hazards.®’

e Finally, RMPs provide the primary mechanism for BLM to dictate which portions of its
jurisdictional lands can be made available for leasing and development. As discussed,
RMPs are developed and managed in accordance with the BLM’s multiple-use and
sustained yield mission, which incorporates conservation considerations.%

91 89 Fed. Reg. at 40,339/43 C.F.R. § 6101.4(d).
92 89 Fed. Reg. at 40,308 (emphasis added).
9390 Fed. Reg. at 43,991.

%43 U.S.C.§1714.

%43 U.S.C. § 1702()).

%43 U.S.C. § 1712(e)(1)-(2).

%743 U.S.C. § 1702(a).

%43 U.S.C. §1732.
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As reflected by the bullets below, Congress also provided other statutory authorities specifically
to protect public lands. Importantly, each of these statutes provide designation processes for
completely withdrawing lands from the public domain because Congress understood that
designating certain critically important areas to be protected and conserved meant that those lands
could no longer be managed under BLM’s “multiple use” mandate. As particularly relevant here,
these are the only statutory authorities through which Congress prescribed that public lands be
conserved and protected on the landscape-scale that the 2024 Rule required.

e The Wilderness Act of 1964 (“Wilderness Act”)® created a legal definition of “wilderness”
and protected 9.1 million acres of federal land through the creation and regulation of the
extensive National Wilderness Preservation System. Lands protected under the Wilderness
Act were designated by Congress based on recommendations from BLM and the
Department of Agriculture.

e The National Park Service Organic Act (“NPSOA”)!® enacted in 1916, created the
National Park Service and National Park System. National Parks are designated by
Congress or by the President pursuant to the Antiquities Act of 1906. NPSOA was passed
specifically with the “purpose is to conserve the scenery, natural and historic objects, and
wildlife in the System units and to provide for the enjoyment of the scenery, natural and
historic objects, and wildlife in such manner and by such means as will leave them
unimpaired for the enjoyment of future generations.”2t

e The Antiquities Act of 1906 gives the President limited authority to proclaim national
monuments on federal lands.'®> The Act specifies lands that have historic landmarks,
historic and prehistoric structures, or other objects of historic or scientific interest.

e The Omnibus Public Land Management Act of 2009 amended Titles 5, 36, and 40 of the
United States Code to designate millions of acres in the United States as protected, and
established the National Landscape Conservation System to “conserve, protect, and restore
nationally significant landscapes with outstanding cultural, ecological, and scientific
values.”193

Congress also enacted several statutes that protect environmental resources on both public and
private land:

e The National Environmental Policy Act (“NEPA”)'% requires all federal agencies, “to the
fullest extent possible,” to include a “detailed” environmental impact statement in every
recommendation or report for major federal actions significantly affecting the human
environment.% NEPA “resolved ‘to create and maintain conditions under which man and

%16 U.S.C. Ch. 23.

100 See Title 54 U.S.C.

w154 U.S.C. §100101.

102 54 U.S.C. § 320301-03.

10316 U.S.C. § 7202(a).

104 42 U.S.C. § 4321 et seq.

105 See 42 U.S.C. § 4332(2)(C); See also 43 C.F.R. § 1601.0-6 (requiring proposed RMPs to include “environmental
impact statement[s]”).
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nature can exist in productive harmony, and fulfill the social, economic, and other
requirements of present and future generations of Americans.’”"1%

e The Endangered Species Act ensures that federal actions are “not likely to jeopardize the
continued existence of any endangered species or threatened species or result in the
destruction or adverse modification of habitat of such species.”*%

e The Clean Water Act is the primary federal statute governing the restoration and
maintenance of the “chemical, physical, and biological integrity of the Nation’s waters.”1%

e Under the Clean Air Act, the Regional Haze Rule calls for state and federal agencies to
work together to improve visibility in 156 national parks and wilderness areas.'®® The rule
requires the states, in coordination with the Environmental Protection Agency, the National
Park Service, U.S. Fish and Wildlife Service, the U.S. Forest Service, and other interested
parties, to develop and implement air quality protection plans to reduce the pollution that
causes visibility impairment.

e The National Historic Preservation Act requires federal agencies to consider the impact of
their actions on archeological and tribal resources to make sure that federal actions do not
have adverse effects on these resources.'*

These are just a few of the tools and authorities Congress provided to achieve the conservation
objectives BLM claimed could only be addressed through the 2024 Rule, and they demonstrate
that BLM’s 2024 Conservation and Landscape Health Rule’s contradictory conservation
objectives and requirements are squarely outside of the Bureau’s statutory authority. Indeed, each
of these statutes and provisions confirm that when Congress wishes to set land aside for
conservation, it says so expressly. And given the substantial economic and social consequences of
doing so, it generally reserves that power to itself and does not delegate it to agencies.

The major questions doctrine lends further support to this conclusion. Under this doctrine, when
an agency “assert[s] highly consequential power beyond what” the legislative text clearly
authorizes, “both separation of powers principles and a practical understanding of legislative
intent” counsel against “read[ing] into ambiguous statutory text the delegation claimed to be
lurking there.”*'! Given FLPMA’s many textual and structural indications that Congress did not
intend to grant BLM far-reaching power to set aside sprawling tracts of federal land for
conservation, BLM “must - under the major questions doctrine - point to ‘clear congressional
authorization’”'? for adding conservation as a new “use” “on par” with the enumerated list of
productive uses that Congress directed BLM to manage in accordance with FLPMA's multiple use
and sustained yield mandate.'™® BLM’s 2024 Conservation and Landscape Health Rule did not do
S0 because there is no authority for treating conservation as a “use” in this manner. As such, AXPC
supports and appreciates BLM’s proposal to rescind the 2024 Conservation and Landscape Health
Rule as inconsistent with the authority delegated to the Bureau under FLPMA.

106 Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 193 (D.C. Cir. 1991).
17 16 U.S.C. § 1536(a)(2).

10833 U.S.C. § 1251.

10942 U.S.C. § 7491, see also 40 CFR 51.308.

110 5ee 54 U.S.C. § 306108.

111 West Virginia v. EPA, 597 U.S. 697, 723 (2022).

112 \West Virginia v. EPA, 597 U.S. at 732.

113 89 Fed. Reg. at 40,308.
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C. Conservation Leasing

In its Proposed Recission,!'* BLM also reassessed the statutory basis for the 2024 Conservation
and Landscape Health Rule’s establishment of a conservation leasing program for the mitigation
of impacts to, and the restoration of, public lands.!> While AXPC recognizes the importance of
voluntary conservation actions, including actions undertaken on public lands, we support BLM’s
conclusion in the Proposed Recission that this provision of the rule conflicts with the statutory
scheme that Congress enacted. '

In the 2024 Conservation and Landscape Health Rule, BLM contended that Congress delegated
the Bureau authority to establish a separate category of conservation leases under FLPMA’s
directive to “manage the public lands under principles of multiple use and sustained yield,”**" as
well as under section 302(b) of FLPMA,!® which states that:

[i]n managing the public lands, the Secretary shall, subject to this Act and other
applicable law and under such terms and conditions as are consistent with such law,
regulate, through easements, permits, leases, licenses, published rules, or other
instruments as the Secretary deems appropriate, the use, occupancy, and
development of the public lands, including, but not limited to, long-term leases to
permit individuals to utilize public lands for habitation, cultivation, and the
development of small trade or manufacturing concerns... [N]o provision of this
section or any other section of this Act shall in any way amend the Mining Law of
1872 or impair the rights of any locators or claims under that Act, including, but
not limited to, rights of ingress and egress. In managing the public lands the
Secretary shall, by regulation or otherwise, take any action necessary to prevent
unnecessary or undue degradation of the lands.

Contrary to the 2024 Rule’s analysis, this provision of FLPMA does not authorize BLM to issue
conservation leases for restoration and mitigation or for any other purpose that would preclude
productive uses. FLPMA section 302(b) merely describes the instruments that BLM may utilize
in managing “public lands under principles of multiple use and sustained yield, in accordance with
the land use plans developed . . . under section 202 of this Act.”*!°

There are multiple cues within the text and structure of FLPMA that reflect the more prosaic and
ministerial role that Congress intended section 301(b) to serve. For one, section 301(b) falls within
Title 111 of FLPMA, which is titled “Administration.” Consistent with that heading, each section
within Title Il sets forth the various administrative functions and requirements necessary to
operate BLM in accordance with its statutory mandates. These important but plainly ministerial
functions include appointments (section 301); enforcement authority (section 303); fees,
forfeitures, and funding (sections 304-306, 317); contracting (section 308); use of advisory
councils (section 309); and a variety of reporting, recordation, disclosure, and other documentation

11490 Fed. Reg. at 43,991.

115 89 Fed. Reg. at 40,321-322.

116 90 Fed. Reg. at 43,991.

117 43 U.S.C. § 1732(a).

118 43 U.S.C. § 1732(b) (emphasis added).
119 43 U.S.C. § 1732(a).
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requirements (sections 311, 313-316). Each of these statutory provisions are important to the
operation of BLM and necessary for the Bureau to meet its public land management obligations,
but they are not the provisions that actually set forth BLM’s substantive public land management
responsibilities. In other words, the statutory authority BLM cited its 2024 Conservation and
Landscape Health Rule confused the tools Congress provided BLM to meet its public lands
management obligations with the obligations themselves.

The objectives that Congress tasked BLM to pursue through use of the Title I11 tools are found in
Title I of FLPMA. As relevant here, it is in Title | that Congress: (1) requires BLM to “manage
public lands on the basis of multiple use and sustained yield;”*?° and (2) requires that public lands
be managed “in a manner which recognizes the Nation’s need for domestic sources of minerals,
food, timber, and fiber from the public lands including implementation of the Mining and Minerals
Policy Act of 1970.”*2! And to remove any ambiguity regarding how Title I and Title 111 were to
be interpreted, Congress included in Title Il multiple provisions that expressly instruct that the
implementation tools described in Title 111 are in furtherance of, and must yield to, the management
obligations and responsibilities described in Title I.

Section 301(a) disclaims that “the Secretary shall carry out through the Bureau all functions,
powers, and duties vested in [him or her] and relating to the administration of laws.” Section
302(a) reiterates that BLM “shall manage the public lands under principles of multiple use and
sustained yield, in accordance with the land use plans developed by [the Secretary] under section
202 of this Act.” And as reflected in the underlined portions of section 302(b) above, the precise
statutory provision that BLM cited as its authority for establishing a novel category of
conservation leases expressly requires that authority to conform to the management and planning
obligations in section 202 and the productive uses required under FLPMA, and other statutes (like
the MLA) that operate in parallel with FLPMA.

The United States Court of Appeals for the Tenth Circuit (“Tenth Circuit”) reached this same
conclusion under very similar circumstances.'?> That case involved BLM’s issuance of a
conservation lease to preclude grazing, which is one of the “principal or major” productive uses
expressly identified in FLPMA. .12

In Babbitt, BLM argued that its conservation lease was authorized under the “multiple use and
sustained yield” mandate described in FLPMA section 302—the same section BLM cited as
authority for the conservation leasing program in the 2024 Rule. ** And as with the 2024 Rule,
the Bureau justified the conservation lease at issue in Babbitt on FLPMA section 102(c), which
describes the “multiple use” requirement to account for “the long-term needs of future generations
for renewable and non-renewable resources.”*?® The court, however, was not persuaded by BLM’s
cited authority and held that “none of th[e] statutes” at issue in that case, including FLPMA,
“authorizes permits intended exclusively for ‘conservation use.””*?® On the contrary, in the court’s

120 43 U.S.C. § 1701(a)(7).

12143 U.S.C. § 1701(a)(12).

122 pyplic Lands Council v. Babbitt (“Babbitt™), 167 F.3d 1287 (10th Cir. 1999).
123 43 U.S.C. § 1702(1).

124 Babbitt, 167 F.3d at 1307.

125 Babbitt, 167 F.3d at 1307 (quoting 43 U.S.C. § 1702(c)).

126 Babbitt, 167 F.3d at 1308.
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view, BLM’s cited requirement to incorporate conservation into its public lands management
decisions impermissibly read out of FLPMA BLM'’s core obligation to facilitate the various
productive uses of public lands.*?” As with the 2024 Conservation and Landscape Health Rule,
the authority BLM cited in Babbitt misconstrued the conservation considerations that BLM is
required to address when authorizing productive uses as implied authority to issue a conservation
lease to preclude productive uses.

The Tenth Circuit did not, however, ignore FLPMA’s various conservation authorities and
requirements. In fact, in reaching its decision, the court explained that FLPMA’s conservation
mechanisms demonstrated that Congress prescribed means other than conservation leasing to
achieve BLM’s stated objectives.’?® As the court explained, conservation is a “permissible end”
for BLM to pursue, but “permissible ends . . . do not justify unauthorized means.”*?

In the 2024 Rule, BLM largely dismissed Babbitt by misconstruing the Tenth Circuit’s holding as
exclusively based on BLM’s authority under the Taylor Grazing Act.** This interpretation
unreasonably focused on largely immaterial differences between the 2024 Rule’s conservation
leasing program and the conservation leases at issue in Babbitt, and in so doing, failed to
meaningfully consider the Tenth Circuit’s overall holding on the manner in which conservation
leases conflict with FLPMA'’s requirement that BLM facilitate the productive uses of public
lands. 3!

The 2024 Rule’s conservation leasing program must be viewed through this same analytical lens
that the Tenth Circuit applied in Babbitt. BLM’s conservation goals are very important, but the
Bureau must pursue them through the statutory mechanisms Congress provided. When Congress
intends to authorize BLM to set land aside so that it cannot be developed or used by agricultural,
industrial, mining, or energy interests, it says so expressly. For example, Congress has expressly
established the National Landscape Conservation System, National Wilderness System, National
Historic and Scenic Trails System, National Wild and Scenic Rivers System, National Recreation
Areas, National Conservation Areas, and National Parks System. Congress has reserved
exclusively to itself the power to add public lands to the tracts protected under those schemes and
has never delegated such authority to BLM.

Congress also considered and addressed conservation when it enacted FLPMA. BLM has many
conservation tools available to it, and while parties may occasionally disagree with the limitations
and procedural hurdles associated with many of those conservation mechanisms, “[a]gencies have
only those powers given to them by Congress, and ‘enabling legislation’ is generally not an ‘open
book to which the agency [may] add pages and change the plot line.””"132

FLPMA allows and provides strict procedures and requirements for BLM to withdraw federal
lands from public use and to reserve them for another purpose. A “withdrawal” is the “withholding

127 Babbitt, 167 F.3d at 1307.

128 Babbitt, 167 F.3d at 1307.

129 Babbitt, 167 F.3d at 1308.

130 89 Fed. Reg. at 43,313--314.

131 Babbitt, 167 F.3d at 1307.

132 West Virginia v. EPA, 142 S. Ct. 2587 at 2608 (2022) (quoting E. Gellhorn & P. Verkuil, Controlling Chevron
Based Delegations, 20 Cardozo L. Rev. 989, 1011 (1999)).
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[of] an area of Federal land from settlement, sale, location, or entry, under some or all of the
general land laws, for the purpose of limiting activities under those laws in order to maintain other
public values in the area or reserving the area for a particular public purpose or program.”*33

BLM may effectuate withdrawals “only in accordance with the provisions and limitations of”
section 1714(a). If BLM receives an application for withdrawal, or seeks to withdraw lands on its
own initiative, it must “publish a notice in the Federal Register”*** and hold a public hearing.**®
Withdrawals aggregating five thousand acres or more require congressional notification, and the
statute authorizes Congress to reject the withdrawal by concurrent resolution.**® Additionally, the
withdrawal authority Congress conferred through FLPMA may be delegated “only to individuals
in the Office of the Secretary who have been appointed by the President, by and with the advice
and consent of the Senate.”**’

In light of this strictly circumscribed authority to set aside lands otherwise available for use and
Congress’s attendant requirements for public notice, opportunity for a hearing, and congressional
review, AXPC supports BLM’s clear recognition in the Proposed Recission that FLPMA did not
provide the Bureau authority to promulgate the 2024 Conservation and Landscape Health Rule’s
conservation leasing program.’3® On the contrary, if allowed to remain in effect, the 2024 Rule’s
restoration and mitigation leasing program would circumvent these carefully delineated
procedures and allow unappointed BLM officials to effectively order withdrawals for most, if not
all, productive uses of federal lands without observance of FLPMA’s procedural protections for
formal withdrawals. Indeed, the 2024 Rule plainly states that once a conservation lease is issued,
BLM is “preclud[ed] from issuing new authorizations to use the leased lands if the use would be
incompatible with the authorized restoration or mitigation use set forth in the lease.”**°

Exclusions of productive uses of public lands under the 2024 Rule’s conservation leasing program
are withdrawals by another name because conservation leases can preclude all mineral, coal, and
oil, and gas development as well as rights-of-way for critical infrastructure such as transmission
lines and pipelines.}*® As the Tenth Circuit noted in Richardson v. BLM, “[a] parcel of land cannot
both be preserved in its natural character and mined.”*4

The U.S. District Court for the District of Wyoming (“District of Wyoming”) has previously held
that BLM cannot suspend principal uses such as mineral resource development or utility rights-of-
way over swaths of federal land without adhering to section 1714’s withdrawal procedures. In
Mountain States Legal Foundation v. Hodel, BLM had suspended mineral leasing in certain
national forests and delayed processing pending lease applications based on the land’s
“environmental sensitivity and the pending completion of further environmental

13343 U.S.C. § 1702(j) (emphasis added).

13442 U.S.C. § 1714(b)()).

13542 U.S.C. § 1714(h).

136 42 U.S.C. § 1714(c)(1).

18742 U.S.C. § 1714(a).

138 90 Fed. Reg. at 43,991.

139 89 Fed. Reg. at 40,322; see also 89 Fed. Reg. at 40,343/43 C.F.R. § 6102.4(a)(4).

140 See 89 Fed. Reg. at 40,310 (suggesting that “sustainable recreation, grazing, and habitat management” are likely
compatible with “conservation use” but not resource development).

141 Richardson, 565 F.3d 683, 710 (10th Cir. 2009)
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documentation.”**?>  But the District of Wyoming held that the Secretary’s “mineral leasing
discretion is not so broad as to allow [him] to refuse to act upon lease applications and . . . thereby
effectively removing the lands from the operation of the Mineral Leasing Act without following
the proper procedural requirements of the withdrawal provisions.”*43

Considering the text of section 1714, the District of Wyoming emphasized that a “withdrawal”
under FLPMA includes “withholding an area of Federal land from . . . entry, under some or all of
the general land laws, for the purpose of limiting activities under those laws in order to maintain
other public value in the area.”*** The court therefore held that “the acts of suspension of mineral
leasing and the unreasonable delay in mineral leasing in [designated national forests] fall squarely
within the definition of withdrawal for purposes of the [FLPMA].”4

Plainly, BLM’s hypothetical grant of a lease for a conservation use would “withhold [that] area of
Federal land” from “entry” under the general land laws to “limit activities under those laws in
order to maintain other public values”—that is, conservation. As such, for the same reasons the
District of Wyoming articulated in Mountain States, the 2024 Rule’s conservation leasing program
allows for the extra-statutory withdrawal of federal lands, which exceeds BLM’s statutory
authority. 14

Therefore, AXPC supports and appreciates BLM’s recognition in the Proposed Rescission that it
lacks any express statutory authority to issue conservation leases that operate at as protracted
exclusions of principal or major uses from public lands'*’—this is precisely the type of withdrawal
authority that Congress alone may wield.

Nor can FLPMA be construed as conveying BLM any implied congressional delegation of
authority to establish the 2024 Rule’s conservation leasing program. When Congress intends for
BLM to exclude productive uses of land, it says so expressly and subject to strict safeguards. The
2024 Rule is thus incompatible with that statutory scheme. AXPC therefore also commends BLM
for now “greeting” its prior “assertions of extravagant statutory power” with extreme
skepticism,'*® and proposing to rescind the 2024 Conservation and Landscape Health Rule.

d. Proposed Revisions Related to Areas of Critical Environmental Concern

As explained throughout these comments, FLPMA’s ACEC provisions as well as other statutory
authorities to protect different types of public lands and resources demonstrate that Congress
understood and considered the need to conserve certain public lands and provided BLM and other
agencies substantial authority to achieve these conservation objectives. Thus, AXPC supports and
appreciates BLM’s recognition in the Proposed Recission!*® that the 2024 Conservation and
Landscape Health Rule’s revisions to the Bureau’s longstanding ACEC regulations did not

142 Mountain States, 668 F. Supp. 1466, 1474 (D. Wyo. 1987).

143 Mountain States, 668 F. Supp. at 1475.

144 Mountain States, 668 F. Supp. at 1473 (quoting 43 U.S.C. § 1702(j)).
145 Mountain States, 668 F. Supp. at 1473.

146 90 Fed. Reg. at 43,991.

14790 Fed. Reg. at 43,991.

148 West Virginia, 597 U.S. at 724.

14990 Fed. Reg. at 43,991.
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appropriately reflect the important but plainly circumscribed scope of BLM’s authority to
designate ACECs under FLPMA. We also commend BLM for its realization that the 2024 Rule
would allow for ACECs to be designated “with hardly any of the procedures unusually required to
designate ACECs.”*0

1. Revised ACEC Designation Criteria

FLPMA requires BLM to “prepare and maintain on a continuing basis an inventory of all public
lands and their resource and other values (including, but not limited to outdoor recreation and
scenic values), giving priority to [ACECs].”**! Additionally, when developing land use plans,
FLPMA requires BLM to give priority to the designation and protection of ACECs.*®? Given
FLPMA'’s requirement that BLM prioritize ACECs, the standards by which BLM designates
ACECs are highly important.

For more than three decades, BLM’s regulations and policies reasonably conformed its ACEC
designation process to reflect Congress’s desire to protect discrete portions of public lands, the
value of which are so rare, unique, or important that they require “special management
attention.”™®® But the 2024 Rule’s revised ACEC designation requirements fundamentally
transformed BLM’s regulations in a manner that allows the Bureau to substantially increase the
number and size of the ACECs it designates. The 2024 Rule’s revised ACEC designation
regulations are therefore inconsistent with the text and structure of FLPMA, its legislative history,
and decades of BLM guidance and implementation.

FLPMA defines ACECs as:

areas within the public lands where special management attention is required (when
such areas are developed or used or where no development is required) to protect
and prevent irreparable damage to important historic, cultural, or scenic values, fish
and wildlife resources or other natural systems or processes, or to protect life and
safety from natural hazards.'*

Multiple aspects of this statutory definition reflect Congress’s intent to reasonably constrain
BLM’s ACEC designation authority to those discrete and critically important segments of public
lands that require special management measures in order to be protected. The list of resources and
values that must be protected are expressly limited, there must be a risk of irreparable harm to
those resources and values, and addressing those risks must require special management attention.
Accordingly, even where a particular area has been identified as a potential ACEC, this statutory
definition does not allow BLM to formally designate that area unless special management is
required, and existing management is inadequate to protect the relevant and important values.

The restrained use and scale of ACEC designations is also reflected in FLPMA’s long and well-
documented legislative history. The predecessor statutes, earlier legislative efforts to enact a

150 90 Fed. Reg. at 43,991.

15143 U.S.C. §1711.

152 See 43 U.S.C. § 1712(c)(3).

153 43 U.S.C. § 1702(a).

154 43 U.S.C. § 1702(a) (emphasis added).
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public lands management statute, and pre-FLPMA regulations that informed the structure and
text of FLPMA that was ultimately enacted all reflect Congress’s intent that ACECs serve a more
limited purpose than that what the 2024 Rule was seemingly designed to achieve. For instance,
under BLM’s pre-FLPMA regulations, the areas prioritized for protection in a manner similar to
ACECs were largely limited to “recreation lands.”*> Indeed, this limited view of the types of
lands that could be designated as ACECs appears to have been carried forward into the current
statute, as indicated by the parenthetical text in FLPMA’s directive to inventory lands and “values
(including, but not limited to outdoor recreation and scenic values), giving priority to areas of
critical environmental concern.”%

The most illuminating aspect of FLPMA’s legislative history, however, consists of those reports
and statements describing the relevant ACEC texts that Congress actually enacted. These
statements and reports also reveal Congress’s expectation that ACEC designations would only be
used to protect discrete and important areas facing critical risks. For instance, the Report of the
Senate Committee on Interior and Insular Affairs on S.507 explained that ACEC designation
authority “insures that the most environmentally important and fragile lands will be given special,
early attention and protection.”>’

Consistent with the text, structure, and history of FLPMA, BLM’s regulations prior to the 2024
Conservation and Landscape Health Rule also construed the Bureau’s ACEC designation authority
and obligations with some measure of restraint. Prior to the 2024 Rule, 42 C.F.R. § 1610.7-2
instructed that:

In order to be a potential ACEC, both of the following criteria shall be met:

(1) Relevance. There shall be present a significant historic, cultural, or scenic value;
a fish or wildlife resource or other natural system or process; or natural hazard.

(2) Importance. The above described value, resource, system, process, or hazard
shall have substantial significance and values. This generally requires qualities of
more than local significance and special worth, consequence, meaning,
distinctiveness, or cause for concern...®

And in order for a “potential ACEC” to be actually designated under FLPMA, the previous version
of BLM’s ACEC Manual 1613™° explained that “an area must require special management
attention to protect the important and relevant values.”*®® BLM construed “Special management
attention” as “management measures which would not be necessary and prescribed if the critical
and important features were not present.”*®* And the Bureau instructed that “[a] management

155 30 Fed. Reg. 2,384-385 (Feb. 20, 1965).

1643 U.S.C. § 1711

157 SEN. CoMM. ON INTERIOR AND INSULAR AFFAIRS, National Resource Lands Management Act of 1975, S. REP. 94-
583, at 2 (Dec. 15, 1975), reprinted in FLPMA LEGIS. HISTORY 67, at 108.

158 Emphasis added. BLM’s 1998 ACEC Manual 1613 also provides additional and more detailed guidance regarding
the values and qualities that meet the “relevance” and “importance” criteria. 1998 ACEC Manual 1613 at .11.

159 This text is from BLM’s September 29, 1998 version of ACEC Manual 1613, which we updated on August 7, 2024
to implement the revisions we promulgated in the 2024 Conservation and Landscape Health Rule.

160 1998 ACEC Manual 1613 at .12.

161 1998 ACEC Manual 1613 at .12.
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prescription is considered to be special if it is unique to the area involved and includes terms and
conditions specifically to protect the important and relevant value(s) occurring in that area.”%2

Fortunately, the Proposed Recissions reflects that BLM now understands the significant extent to
which the 2024 Rule’s revisions to 42 C.F.R. § 1610.7-2 depart from BLM’s pre-2024 regulations,
and those pre-2024 regulations’ general conformity with the text, structure, and history of
FLPMA.X® For instance, under the 2024 Rule’s new ACEC designation criteria, areas that
“contribute[] to ecosystem resilience, landscape intactness, or habitat connectivity” would now be
deemed important, regardless of their national or regional significance.'

The practical result of these revised criteria is that they significantly relax the standard for finding
an area “important” and therefore eligible for designation. Indeed, in comments on the proposed
2024 Rule, AXPC expressed concern that almost any tract of public land could qualify as
“important” under the 2024 Conservation and Landscape Health Rule, particularly in light of the
2024 Rule’s broad and malleable definitions of terms such as “ecosystem resilience,”®
“landscape”®® and “intact landscape,”*®” as well as the rule’s lack of a definition for “habitat
connectivity.”

Applying these expansive new definitions to the 2024 Rule’s new “importance criteria” shows that
the 2024 Rule failed to provide any concrete or meaningful limit on BLM’s ability to designate
ACECs of any size on any portion of public land. Any portion of public land large enough to
support biodiversity and/or “wide-ranging species” could conceivably meet these criteria as long
as BLM deems it sufficiently free of impediments to ecosystem resilience. And if BLM does not
deem the area as sufficiently resilient, the area can satisfy these criteria based on BLM’s belief
that prohibiting productive uses will allow those areas to “contribute to ecosystem reliance.”1%8

1621998 ACEC Manual 1613 at .12.

163 90 Fed. Reg. at 43,991.

164 89 Fed. Reg. 40,339/43 C.F.R. § 1610.7-2(d)(2).

165 “Ecosystem resilience means “the capacity of ecosystems (e.g., old-growth forests and woodlands, sagebrush core
areas) to maintain or regain their fundamental composition, structure, and function (including maintaining habitat
connectivity and providing ecosystem services) when affected by disturbances such as drought, wildfire, and
nonnative invasive species.” 89 Fed. Reg. at 40,339/43 C.F.R. § 6101.4(d).

166 «|_andscape means “an area that is spatially heterogeneous in at least one factor of interest which may include
common management concerns or conditions. The landscape is not defined by the size of the area, but rather by the
interacting elements that are relevant and meaningful in a management context. Landscapes may be defined in terms
of aquatic conditions, such as watersheds, or terrestrial conditions, such as ecoregions.” 89 Fed. Reg. at 40,340/43
C.F.R. §6101.4(m).

167 “Intact landscape means “a relatively unfragmented landscape free of local conditions that could permanently or
significantly disrupt, impair, or degrade the landscape’s composition, structure, or function. Intact landscapes are large
enough to maintain native biological diversity, including viable populations of wide-ranging species. Intact landscapes
provide critical ecosystem services and are resilient to disturbance and environmental change and thus may be
prioritized for conservation action. For example, an intact landscape would have minimal fragmentation from roads,
fences, and dams; low densities of agricultural, urban, and industrial development; and minimal pollution levels.” 89
Fed. Reg. at 40,340/43 C.F.R. § 6101.4(j).

168 89 Fed. Reg. 40,339/43 C.F.R. § 1610.7-2(d)(2).
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The 2024 Rule’s new definition of “special management attention” invites a similarly unlimited
interpretation of BLM’s ACEC designation authority. Under the 2024 Rule’s definition, “special
management attention” includes:

management prescriptions that... [p]rotect and prevent... harm to a value, resource,
system, or process that substantially diminishes the relevance or importance of that
value, resource, system, or process in such a way that recovery of the value,
resource, system, or process to the extent necessary to restore its prior relevance or
importance is impossible.6®

Unlike the definition of “special management attention” BLM utilized prior to the 2024 Rule,
which was limited to those uniquely required measures necessary to protect . . . important and
relevant values,”*’® the 2024 Rule’s new definition seemingly allows these criteria to be met
whenever BLM decides to allow or require conservation or restoration efforts in an area. In
essence, the circularity of this definition would allow BLM to determine that “special management
attention” is required whenever BLM decides to devote special management attention to an area.
The self-fulfilling nature of this criterion is even more conspicuous in light of the 2024 Rule’s
definition of the “important resources” that may require “special management attention.” Under
the 2024 Rule, “*important resources’ means resources that the BLM has determined to warrant
special consideration, consistent with applicable law.”t™* In other words, under the 2024 Rule,
potential ACEC designations can be deemed to require “special management attention” whenever
the area contains resources that BLM determines “warrant special consideration.”

In addition to the confusing circularity that was created by the 2024 Rule’s revised ACEC
designation criteria and definitions, these revisions failed to adequately consider that Congress
intended ACEC designations to protect small, isolated areas that need special designation and
management based upon substantial values of national significance. Congress never intended
ACECs as the mechanism to restrict productive uses across entire landscapes, ecosystems,
ecoregions, or watersheds. Congress provided multiple mechanisms for the type of large-scale
withdrawals and exclusions that our 2024 Conservation and Landscape Health Rule’s revisions
would now seemingly allow, but those withdrawal and exclusion authorities are entirely separate
and distinct from BLM’s ACEC designation authority.

2. The 2024 Rule’s Revised ACEC Procedures Unnecessarily and
Impermissibly Curtailed Public Engagement and Transparency

FLPMA requires that BLM's RMPs prioritize and protect ACECs.1"2 But recognizing the
disruptive effect of setting aside tracts of land for special protection, Congress also required BLM
to use notice-and-comment rulemaking to establish ACECs through the resource management
planning process itself.1”® Congress structured the ACEC designation and management process in
this manner for the express purpose of allowing public and private stakeholders an opportunity to
provide input on proposed designations and the management measures that might apply if the

169 89 Fed. Reg. 40,338/43 C.F.R. § 1610.7-2(d)(3).
170 1998 ACEC Manual 1613 at .12.

171 89 Fed. Reg. 40,339/43 C.F.R. § 6101.4(g)(1).
1243 U.S.C. § 1712(c)(3).

173 43 U.S.C. §§ 1712(f), 1739(e).
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candidate areas were formally designated as ACECs. The text and structure of FLPMA as well
Congress’s express and intentional focus on transparency and public engagement requirements
throughout the ACEC designation and management process therefore reveal that the 2024 Rule’s
separation of BLM’s ACEC designation process from the Bureau’s resource management process
impermissibly deprives the public of reasonable notice and the opportunity to participate in the
ACEC designation process.

More specifically, the 2024 Rule authorizes BLM to accept “nominations” of areas as ACECs
outside of the land use planning process and grants State Directors discretion to determine if a
nomination meets the ACEC criteria. If the area is deemed to meet the ACEC criteria, State
Directors are given the option of either initiating a land use planning process or implementing
“temporary management” to protect the area’s relevant and important values. These “temporary”
ACECs remain in effect until a new land use planning process takes place or the “temporary
management” is determined to be no longer needed.!’*

The 2024 Rule does not require any public participation process in connection with State Directors’
determination of whether an area meets the ACEC criteria and should be made subject to
“temporary management.” Instead, the rule allows each BLM State Director to render these
decisions unilaterally without any public notification or public input. Public notice need not be
published until after BLM implements use and access restrictions under the auspices of “temporary
management.”17>

While the 2024 Rule requires State Directors to provide the public notice after they impose a
“temporary” ACEC in an area, the rule does not require BLM to provide the public a comment
opportunity until a new land management planning process is initiated.'”® In AXPC’s experience,
the initiation of new land management planning process can sometimes take decades, which means
that, in many cases, the 2024 Rule’s temporary ACEC designation and management process will
effectively allow unilaterally designated and procedurally invalid ACECs to remain in place
indefinitely without any opportunity for public engagement.

In addition to our concern that the 2024 Rule unreasonably deprived the public of statutorily
required notice-and-comment opportunities, AXPC also believes that the 2024 Rule’s temporary
ACEC designation and management process impermissibly: (1) allows for the adoption of
“temporary” ACECs without the environmental analyses required under the resource management
planning process; (2) lowers the substantive threshold for granting ACECs; and (3) authorizes the
removal of an ACEC in the resource management planning process only if the original conditions
warranting its initial adoption are “no longer present.”*’” The net result of these revisions is to
allow BLM to adopt a temporary ACEC with little to no procedural protections, and then place the
burden on commenters to disprove the need for the ACEC that BLM initially adopted without the
proper environmental analysis.

174 See 43 C.F.R. § 1610.7-2(i).

175 See 43 C.F.R. § 1610.7-2(i)(1)(ii).

176 89 Fed. Reg. 40,330.

177 89 Fed. Reg. 40,338/43 C.F.R. § 1610.7-2(d), (i), (K).
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Such an approach is wholly inconsistent with the procedural protections Congress expressly
required before BLM could begin using ACEC authority to manage certain public lands in a
manner that could preclude productive uses. FLPMA plainly states that “[t]he preparation and
maintenance of [ACEC inventories and proposed designations] shall not, of itself, change or
prevent change of the management or use of public lands.”t’® As such, AXPC supports and
appreciates BLM’s proposed recission of the 2024 Rule’s revised ACEC procedures.

e. BLM has no Authority to Require Compensatory Mitigation

The 2024 Conservation and Landscape Health Rule included multiple new mitigation requirements
“to ensure the BLM does not limit its ability to build resilient public lands when authorizing
use.”t® In particular, the 2024 Rule required BLM officials to “apply the mitigation hierarchy to
avoid, minimize, and compensate, as appropriate, for adverse impacts to resources when
authorizing uses of public lands”*8° It also stated that “[a]s appropriate, the authorized officer may
identify specific mitigation approaches or requirements to address resource impacts through land
use plans or in other decision documents.”*8! These new requirements failed to provide any
reasonable standards governing when and how much mitigation BLM could require and, in fact,
appeared to grant BLM officers unfettered discretion to impose requirements to mitigate impacts
resulting from land uses authorized by FLPMA.

The 2024 Conservation and Landscape Health Rule’s new mitigation requirements also directed
BLM officials to apply the mitigation hierarchy “with particular care, with the goal of eliminating,
reducing, and/or offsetting impact on [important, scarce, or sensitive] resources, consistent with
applicable law.”*82 Elsewhere in the 2024 Rule, BLM broadly defined “important resources,”
“scarce resources” and “sensitive resources” in such a way that these terms can be read to include
a potentially vast array of physical, biological, cultural, and scientific conditions, features, and
items, such as resources determined to “warrant special consideration” and “resources that are not
plentiful or abundant.”*8 Here again, the 2024 Rule’s description of the resource impacts that
could trigger application of the “mitigation hierarchy” “with particular care” appears to be
effectively unbounded, and therefore fails to give reasonable notice to public lands users of what
obligations might be imposed in connection with a particular project or activity. If allowed to
remain in effect, these unclear standards and vague guidelines will foster arbitrary and inconsistent
decision-making by BLM officers.

As another egregious transgression, without citing to any authority under FLPMA, the Bureau’s
2024 Conservation and Landscape Health Rule also established a number of non-statutory public
land *“uses” in order to implement the 2024 Rule’s newly-created mitigation requirements. These
include “mitigation banks,” “in-lieu fee programs,” and as previously discussed, “mitigation
leases.” These mitigation requirements were seemingly based on BLM’s presumption that public
land users must entirely eliminate or fully compensate for any and all impacts or disturbances
caused by their operations, but this is not the standard Congress imposed in FLPMA or any other

178 43 U.S.C. § 1711(a).

179 89 Fed. Reg. at 40,311.

180 89 Fed. Reg. at 40,346/43 C.F.R. § 6102.5.1(a).
181 89 Fed. Reg. at 40,346/43 C.F.R. § 6102.5.1(a).
182 89 Fed. Reg. at 40,346/43 C.F.R. § 6102.5.1(a).
183 89 Fed. Reg. at 40,339/43 C.F.R. § 6101.4(g).
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related resource management statute.

FLPMA requires BLM “by regulation or otherwise, to take any action necessary to prevent
unnecessary or undue degradation [“UUD”] of the public lands.”*®# This means that “FLPMA
prohibits only unnecessary or undue degradation, not all degradation.”'® Or as BLM similarly
stated in Instructional Memorandum No. 92-67, “‘[u]nnecessary and undue degradation’ implies
that there is also necessary and due degradation.”8®

“A reasonable interpretation of the word ‘unnecessary’ is that which is not necessary for mining.
‘Undue’ is that which is excessive, improper, immoderate, or unwarranted.”*®” In other words,
this “UUD” standard is intended to ensure that reasonable steps are taken to avoid or minimize
adverse impacts to surface resources much like a “prudent operator” standard.

More fundamentally, however, the UUD standard contemplates that land use activities will cause
some adverse impacts to public lands. And as relevant here, the UUD standard precludes BLM
from requiring mitigation to “avoid, minimize and compensate for, as appropriate, adverse impacts
to resources when authorizing uses of public lands” or for requiring mitigation, “to address adverse
impacts to” “important, scarce, or sensitive resources.”*8 In fact, the “no adverse impact” standard
that BLM effectively imposed in the 2024 Rule is essentially the same as the “non-impairment”
standard that BLM is required to use in managing wilderness areas (e.g., “so as not to impair the
suitability of such areas for preservation as wilderness.”).18°

Similarly, the 2024 Conservation and Landscape Health Rule’s requirement that BLM’s authorized
officers “[d]evelop and implement... mitigation strategies... that effectively manage public lands
to protect resilient ecosystems™® invites further misapplication of BLM’s non-statutory “no
adverse impact” standard. To the extent mitigation is allowed at all under FLPMA, it is only to
prevent UUD. Outside of the wilderness area context, BLM cannot identify any statutory authority
allowing it to require mitigation as a means to protect or safeguard entire landscapes or ecosystems.

Here again, the 2024 Rule impermissibly circumvented FLPMA and erroneously claimed authority
to broadly apply the most stringent standards that Congress reserved for wilderness areas while
affirmatively shunning the more demanding procedural hurdles that Congress required for
wilderness designations. And here again, AXPC is compelled to repeat that “[a]gencies have only
those powers given to them by Congress, and ‘enabling legislation’ is generally not an *open book
to which the agency [may] add pages and change the plot line.”"*%!

18443 U.S.C. § 1732(b).

185 See Theodore Roosevelt Conservation Partnership v. Salazar, 661 F.3d 66, 78 (D.C. Cir. 2011).

186 nstructional Memorandum No. 92-67 (Dec. 3, 1991).

187 See Mineral Policy Ctr. v. Norton, 292 F. Supp. 2d 30, 35 (D.D.C. 2003); see also Utah v. Andrus, 486 F. Supp.
995, 1005 n.13 (D. Utah 1979).

188 89 Fed. Reg. at 40,323.

189 43 U.S.C. § 1782(c), See also Andrus, 486 F. Supp. at 1003-05.

190 89 Fed. Reg. at 40,345/43 C.F.R. § 6102.5(a)(2).

191 West Virginia v. EPA, 142 S. Ct. 2587 at 2608 (2022) (quoting E. Gellhorn & P. Verkuil, Controlling Chevron
Based Delegations, 20 Cardozo L. Rev. 989, 1011 (1999)).

31



The 2024 Rule’s framework for facilitating third-party compensatory mitigation is also potentially
problematic. BLM’s authority to impose fees, rents, and other charges is carefully circumscribed
as set forth in Title 111 of FLPMA, and explicit or implicit mandates that public land users pay or
otherwise financially compensate for impacts could be construed as an unauthorized fee. In fact,
in 1995 BLM issued a policy and legal analysis that raised serious concerns that compensatory
mitigation could “appear[] to be an unauthorized tax or an equally unauthorized attempt to augment
BLM’s existing appropriations” that would likely “strike the subjects of the ‘contribution’ as little
more than thinly veiled blackmail.”*®? As the analysis further cautioned, “the courts tend to find
such matters very offensive to fundamental notions of fairness and administrative law.”%

In sum, while it is not among BLM’s explicitly stated reasons for issuing the Proposed Recission,
it is clear that the 2024 Conservation and Landscape Health Rule’s provisions addressing
mitigation are not authorized by FLPMA or any other statute. BLM’s 2024 Rule failed to provide
clear standards regarding the rule’s mitigation requirements and therefore also failed to provide
reasonable notice to public land users of their mitigation obligations. Instead, as currently
constructed, the 2024 Rule appears to grant BLM officials essentially unfettered discretion to
establish and impose mitigation requirements, inviting arbitrary and inconsistent decision-making
and discouraging use and development of public lands and their resources. As such, AXPC
believes that these requirements also contravene BLM'’s statutory authority and should be cited
among BLM’s rationales for the Proposed Recission.

f. The 2024 Rule Also Likely Violate the Congressional Review Act

In early 2017, Congress passed a joint resolution under the CRA®* disapproving BLM’s Planning
2.0 Rule that bears substantial similarities to the 2024 Rule.!®® As such, Congress’s 2017
disapproval resolution likely precluded BLM from promulgating the 2024 Conservation and
Landscape Health Rule or at least key aspects of the 2024 Rule.

The CRA “creates an expedited process through which Congress can repeal rules promulgated by
federal agencies.”*®® Before a rule becomes effective, the promulgating agency must present to
each House of Congress a copy of the rule and “a concise general statement relating to the rule,
including whether it is a major rule.”*®" If Congress enacts a joint resolution of disapproval and
the President either does not veto the joint resolution or Congress overcomes the veto, the rule
“shall not take effect (or continue).”*®® Moreover, as particularly relevant here, if Congress
disapproves a rule under the CRA, the rule “may not be reissued in substantially the same form,
and a new rule that is substantially the same as such a rule may not be issued, unless the reissued

192 Statement of Policy Regarding Compensation Mitigation, BLM-WY IM No. 96-21 (Dec. 14 1995).

193 Statement of Policy Regarding Compensation Mitigation, BLM-WY IM No. 96-21 (Dec. 14 1995).

195 U.S.C. Chapter 8, et seq.

19 H.J.Res.44, Disapproving the rule submitted by the Department of the Interior relating to Bureau of Land
Management regulations that establish the procedures used to prepare, revise, or amend land use plans pursuant to the
Federal Land Policy and Management Act of 1976, 115th Congress (2017-2018); 82 Fed. Reg. 60,554 (Dec. 21, 2017)
(Effectuating Congressional Nullification of the Resource Management Planning Rule Under the Congressional
Review Act).

1% Citizens for Constitutional Integrity v. United States, 57 F.4th 750, 754 (10th Cir. 2023).

1975 U.S.C. § 801(a)(I)(A).

1% 5 U.S.C. 8§ 801(b)(1).
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or new rule is specifically authorized by a law enacted after the date of the joint resolution
disapproving the original rule.”%® A CRA disapproval thus operates as a “withdrawal of statutory
grant[]” or a limitation on the agency's authority to act.2%

Notwithstanding this limitation on BLM’s statutory authority, the 2024 Conservation and
Landscape Health Rule made a number of changes to the Bureau’s longstanding regulations that
are “substantially the same”?%! as those revisions BLM attempted to adopt in the 2016 Planning
2.0 Rule. Both rules prioritize landscape-level planning and mitigation, which are not authorized
by or even mentioned in FLPMA or any other of BLM’s governing statutes. Indeed, the 2024
Rule’s focus on landscape-level needs, intactness, and connectivity also embodies the same
landscape-scale approach to resource management BLM included in its Planning 2.0 Rule 2% and
its 2024 Conservation and Landscape Health Rule’s “mitigation hierarchy” requirements represent
essentially the same approach to avoidance, minimization, and compensation BLM attempted to
establish in the Planning 2.0 Rule.?®® And more fundamentally, both rules approach to
conservation through non-use of public lands both violate FLPMA’s “multiple use and sustained
yield” mandate in multiple respects, including that they both would result in de facto withdrawal
of public lands from productive use.

Furthermore, there is no meaningful difference between BLM’s Planning 2.0 Rule and the manner
in which the 2024 Conservation and Landscape Health Rule tasks BLM with “identifying and
managing areas for landscape intactness,” and directs BLM officers to consider the “fundamentals
of land health” as they bear on vast ecosystems and habitats.? In fact, the 2024 Rule defines
“landscape” nearly identically as the Planning 2.0 Rule, as “an area that is spatially heterogeneous
in at least one factor of interest which may include common management concerns or conditions”
that “is not defined by the size of the area, but rather by the interacting elements that are relevant
and meaningful in a management context.”2%°

Likewise, the 2024 Conservation and Landscape Health Rule further defines both “intact
landscape” and “intactness, 2% elevates “landscape intactness, or habitat connectivity” as a central
consideration in the identification of ACECs,?%” and directs BLM officers, in preparing resource
management plans, to identify and consider “intact landscapes within the planning area, taking
into consideration habitat connectivity.”2%

195 U.S.C. § 801(b)(2).

200 Citizens for Constitutional Integrity, 57 F.4th at 764.

2015 U.S.C. § 801(b)(2).

202 Compare 81 Fed. Reg. 89,584 (“Multiple directives related to climate change also emphasize the importance of
collaboration, science, adaptive management, and the need for landscape-scale approaches to resource management”)
with 89 Fed. Reg. 40,346 (BLM will “[u]se a landscape-scale approach to develop and implement mitigation strategies
that identify mitigation needs and opportunities in a geographic area.”)

203 Compare 81 Fed. Reg. 89,596, 89,662 (revising 43 C.F.R. § 1601.0-5) with 89 Fed. Reg. 40,346 (revising 43 C.F.R.
§6102.5.1).

204 81 Fed. Reg. at 89,662/89 Fed. Reg. at 40,308, 40,311.

20589 Fed. Reg. at 40,340.

206 89 Fed. Reg. at 40,340/43 C.F.R. § 6101.4.

207 89 Fed. Reg. at 40,338/43 C.F.R. § 1610.7-2(d)(2).

208 89 Fed. Reg. at 40,341/43 C.F.R. 8 6102.2. See also e.g., 89 Fed. Reg. at 40,313 (the 2024 Rule requires “BLM to
consider ecosystem resilience, landscape-level needs, and rapidly changing landscape conditions in designating and
managing ACECs”).

33



In sum, BLM’s 2024 Conservation and Landscape Health Rule closely mirrors the essential
elements of the Planning 2.0 Rule that Congress disapproved in its 2017 CRA resolution. This
means that BLM’s promulgation of the 2024 Conservation and Landscape Health Rule or at least
key aspects of the 2024 Rule may be impermissible. Moreover, even if Congress’s 2017 CRA
resolution did not fully preclude BLM from promulgating the 2024 Conservation and Landscape
Health Rule, the resolution reflects a clear and reasonably contemporaneous congressional
directive that FLPMA does not authorize the public lands management approach that BLM adopted
in either the Planning 2.0 Rule or the 2024 Conservation and Landscape Health Rule. As Senator
Murkowski explained when introducing the Planning 2.0 disapproval resolution in the Senate, “it
is important to always remember that” FLPMA “mandates a multiple-use mission for BLM
lands.”?%® “BLM lands are not national parks or wildlife refuges,” or “wild and scenic rivers or
wilderness.”?1% Instead, “BLM lands are working lands,” which “are valuable-not because they
might contain a Mount Denal . . . or the Grand Canyon-but rather because these lands contain
energy and minerals and they can be used.”?** Congress thus rejected the Planning 2.0 Rule.

V. CONCLUSION

AXPC appreciates BLM’s Proposed Recission of 2024 Conservation and Landscape Health Rule.
As detailed throughout this letter, the 2024 Rule exceeds BLM's statutory authority, is inconsistent
with the Bureau’s organic statutes, and impermissibly constrains BLM’s ability to promote the
responsible and productive use of public lands such as oil and natural gas development, and energy
transmission.

Indeed, while these comments address a number of discrete issues, AXPC’s fundamental concern
with BLM’s 2024 Rule is that it radically redesigned through regulation the national public lands
management framework that Congress selected and only Congress can revise. At base, BLM's
2024 Conservation and Landscape Health Rule and this present proposal to rescind the 2024 Rule
reflect a profound need for legislative public lands and permitting reform. AXPC shares and
supports this need for legislative reform and hopes to be able to work with BLM and other
stakeholders in a serious and constructive dialogue regarding those legislative public lands and
permitting reforms.

Thank you again for the opportunity to provide these comments. If you have any questions or
would like to discuss these comments, please feel free to contact Wendy Kirchoff at 281-386-7324
or wendy.kirchoff@axpc.org.

Respectfully submitted,

Wendy Kirchoff
Senior Vice President of Policy
American Exploration & Production Council

209163 Cong. Rec. S1609 (daily ed. Mar. 7, 2017).
210 163 Cong. Rec. S1609 (daily ed. Mar. 7, 2017).
211 163 Cong. Rec. S1609 (daily ed. Mar. 7, 2017).
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