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October 2, 2023

The Honorable Michael S. Regan
Administrator

US Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Re: Greenhouse Gas Reporting Rule: Revisions and Confidentiality Determinations for Petroleum
and Natural Gas Systems (RIN 2060-AV83) Docket ID No. EPA-HQ-OAR-2023-0234

Dear Administrator Regan:

The American Exploration and Production Council (AXPC) appreciates the opportunity to provide input
on the Environmental Protection Agency’s (EPA) publication, “Greenhouse Gas Reporting Rule: Revisions
and Confidentiality Determinations for Petroleum and Natural Gas Systems” published on August 1,
2023 (Fed. Reg. 2023-14338).

AXPC is a national trade association representing 34 leading independent oil and natural gas exploration
and production companies in the United States. AXPC companies are among leaders across the world in
the cleanest and safest onshore production of oil and natural gas, while supporting millions of
Americans in good-paying jobs and investing a wealth of resources in our communities. Dedicated to
safety, science, and technological advancement, our members strive to deliver affordable, reliable
energy while positively impacting the economy and the communities in which we live and operate. As
part of this mission, AXPC members understand the importance of ensuring positive environmental and
public welfare outcomes and responsible stewardship of the nation’s natural resources. The United
States is a world leader in oil and natural gas production, achieving that status while at the same time
substantially reducing emissions. The historic reductions in US greenhouse gas (GHG) emissions over the
last decade have been driven by the emergence of US natural gas production as a low-cost source of
reliable energy. It is important that regulatory policy enables us to build on that success. AXPC members
support continued progress on both fronts through innovation and collaboration.

AXPC companies are focused on reducing methane emissions from their operations and support
effective and reasonable regulation of methane that balances the essential value of US oil and natural
gas production with the global challenge of addressing climate change. AXPC companies believe
collaboration amongst policy makers and industry partners is needed to find solutions that will
meaningfully drive down emissions, while allowing US independent producers to meet the global
demand for affordable and reliable oil and natural gas.

AXPC appreciates EPA’s efforts to update quantification methodologies and emission factors in an
attempt to improve the accuracy and completeness of GHG emissions reports for the oil and gas sector
and is cognizant of the Agency’s directive from Congress under the Inflation Reduction Act (IRA) to
revise Subpart W to ensure that reporting (and associated calculation of waste emission charges) is



based on empirical data. A highly credible, robust GHG inventory set forth by Subpart W is in the best
interest of our business and all our stakeholders, and we appreciate the opportunity to collaborate with
the EPA to refine the calculation, estimation, and measurement methodologies set forth by Subpart W.

To the extent that the IRA mandate states that EPA shall revise Subpart W to ensure the reporting is
“based on empirical data... (and) accurately reflect(s) the total methane emissions ... from the applicable
facilities”, AXPC has significant concerns with many aspects of the proposed changes which do not align
with that directive. For example, under the Proposal EPA would not allow for the use of empirical data in
flare destruction removal efficiency (DRE) calculations, gathering pipeline leak calculations, combustion
slip if fuel gas is < 85% methane, or for determining the duration of large release events. It stands to
reason that EPA should allow the use of any available empirical data and credible information in all cases
to inform the most accurate calculation of methane emissions, and that the Agency would not want to
disincentivize operators from collecting and operationalizing such data, thus more accurately reflecting
company emissions.

Further, the proposed changes would introduce additional complexity in terms of the calculation
methodology hierarchy, with significantly more onerous measurement requirements for certain source
categories. Not only will the cost of compliance be substantial, but because many aspects of the
Proposal either overlap or are contradictory to requirements of the pending proposed NSPS Subpart
0O0O0O0b/c regulations, operators are faced with regulatory uncertainty and ambiguity, leading to
significant business risk. For example, EPA’s proposal to categorize “centralized production facilities” as
part of the gathering & boosting segment contradicts previous interpretations (and, as explained in the
legal comments section of this comment letter, the text and structure of CAA Sec. 136), and may have
unintended consequences such as companies electing not to centralize such operations (even though
consolidation serves to minimize environmental footprint) due to the more burdensome methane fee
implications.

With Subpart W playing an integral role in determining a company’s waste methane emissions charge
liabilities, it is imperative that the final rule be clearly written and aligned with best industry operating
practices as well as EPA’s (and Congress’s) intent to minimize and reduce methane emissions.

AXPC is providing detailed comments in the attachment that expands on these general themes as well as
many other matters. AXPC appreciates the opportunity to provide these comments and looks forward to
working with EPA in its continued development of these rules.

Sincerely,

Wendy Kirchoff
Vice President, Policy and Regulatory Affairs
American Exploration and Production Council (AXPC)

Attachment: AXPC Specific Comments



AXPC Specific Comments on EPA’s Proposed Rulemaking:

Greenhouse Gas Reporting Rule: Revisions and Confidentiality
Determinations for Petroleum and Natural Gas Systems

Docket ID No. EPA-HQ-OAR-2023-0234

AXPC provides the following general and specific comments on substantive requirements of the
Proposal to revise Subpart W, the section of EPA’s Greenhouse Gas Reporting Program covering oil and
gas operations. In light of the limited time provided for review, AXPC notes that, if it does not provide
comments on a specific aspect of the Proposal, EPA should not interpret this as indicating AXPC's
support of that aspect of the Proposal, or as reflecting that there are not outstanding concerns
therewith. AXPC has prioritized the issues of greatest concern to its members but understands that its
fellow trade associations have also raised significant concerns. AXPC generally supports concerns
relayed by its fellow trade associations where they do not specifically conflict with AXPC’s comments,
particularly with respect to concerns raised in comments submitted by the American Petroleum
Institute.

Please note that these comments conclude with a legal section, which in part addresses subjects also
discussed in the preceding, policy-focused section of the comments.

I. Flares

AXPC is concerned that EPA’s proposed changes with respect to flares will impose costly monitoring
requirements without improved reporting accuracy and introduce complexity in calculation
methodologies. The Proposal introduces discrepancies between Subpart W, various state permitting
practices, and other federal requirements. Further, the Proposal’s limitation on the ability for operators
to be able to use empirical data to demonstrate a higher performing flare destruction efficiency runs
counter to Congress’s directive in the IRA and intent to incentivize accelerated emission reductions; in
contrast, flare provisions of the Proposal inadvertently disincentivize improved emission performance in
this space. We discuss these significant concerns regarding proposed changes to flares separately in the
subsections below.

A. Flare DRE

The Proposal would require that a default flare destruction efficiency (DRE) of 92% be used, rather than
the previously allowed 98%, unless additional monitoring requirements are followed. If a company
wishes to claim a DRE of 95%, that company will need to comply with the monitoring requirements of
NSPS OO0O0b, which have not been finalized. The OO0O0b requirements may include continuous
measurements of pilot flame presence, net heating value (NHV), and flow rate that comply with NSPS
O00O0b’s proposed protocols. The EPA states that if a company would like to claim a DRE of 98%,
compliance with the monitoring requirements of 40 CFR 63, Subpart CC (Refinery MACT) would need to
be followed. These Refinery MACT requirements would include daily observations, continuous
measurements of flare tip velocity, NHV, pilot flame presence, volumetric flow rate, and gas
composition that comply with Subpart CC protocols.



AXPC has serious concerns with the tiered control efficiency approach (DRE of 92%, 95%, or 98% based
on additional monitoring practices) and the basis of the proposed default DRE of 92%, as described in
more detail below.

1. Requiring Refinery MACT Compliance As a Prerequisite for Claiming 98% DRE Is Inappropriate

EPA imposing refinery requirements on the upstream oil and gas industry in order to claim the DRE
(98%) that most manufacturers of flares claim they can meet or exceed under normal operating
conditions is inappropriate. Upstream oil and gas operations are completely different from the
processes performed and the multiple and variable waste streams controlled at a refinery. For example,
the Refinery MACT requires NHV monitoring, which makes sense in a complicated system like a refinery
that must manage for variable stream compositions. Whereas productions systems are simpler, the vast
majority of applicable vent gas streams at oil and gas production sites are consistently above applicable
minimum NHYV limits and have little variability in composition. Particularly for upstream facilities, these
vent gas streams are typically high in methane, ethane, and VOC content — typically 95+%, meaning the
NHV of these streams is usually at or above 1,000 Btu/scf, and often much higher. The highest NHV low
limit for an enclosed combustion device or flare is 800 Btu/scf,*which is significantly below the expected
NHV for most vent gas streams and limited to pressure-assisted devices. Non-pressure assisted flares
and ECDs are subject to minimum NHYV limits of 200 — 300 Btu/scf, which is well below the typical NHV
of an oil and gas vent stream. In addition, unlike a refinery, operators do not use inert gases, like
nitrogen or others, that would reduce the inherently high NHV of a vent gas stream. Thus, there is little
risk, and in many cases no risk, that vent gas streams will fall below the minimum NHV at any time, and
certainly not great enough risk to warrant requiring NHV monitoring as a prerequisite for an operator
claiming a DRE of 98%.

Second, the use of calorimeters to continuously monitor NHV in the upstream oil and gas sector is
unproven. Production streams, though consistent in composition, are variable in flow rates. The variable
nature of production rates results in low and/or intermittent vapor control streams. Current calorimeter
technology cannot accurately measure the NHV of these low and/or intermittent streams consistently
over time and across varying operating conditions. In these applications, calorimeters are unlikely to
yield accurate or useful data. In addition to the technical and accuracy concerns, the Proposal will
prompt thousands of calorimeter orders that will overwhelm calorimeter supply vendors, exacerbating
what is already an ongoing supply chain crisis, as operators wait months or longer for order fulfillment.

If the EPA wishes to monitor the NHV of the gas, then annual or longer-duration testing of recovered
gases may yield the same data quality without the installation of thousands of new calorimeters creating
additional leak points and consequently more emissions.

2. Use of Plant et al. Study is Inappropriately Applied and Creates Bias

The Plant et al. study is stated as EPA’s basis for the lower proposed flare DRE in this rulemaking. We
identify several problems with EPA’s application of this study as the basis for the lower DRE in the
Proposal.

! See proposed 40 CFR §§ 60.5412b(a)(1)(iv), 5412b(a)(3)(i) (proposed regulatory text for NSPS O000b),
5412c(a)(1)(iv), 5412c(a)(3)(i) (proposed regulatory text for EG O0O0Qc).
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a. The flares selected for the study will inherently produce biased results. The studied flares
were not a randomly selected sample, but rather, they were selected based on specific
criteria. One such criteria was that the flares studied must have had a recent (within the
past 7 months) detection in Skytruth, VIIRS-based satellite data, which is only able to
identify flares that meet certain heat signature or emission rate criteria based on spectral
observations within certain spectral bands. This means the study selected for large, open-
flame flares that already had a notable, recent emission event thus resulting in a skewed
analysis of destruction efficiency.

b. The basins observed in the study are predominantly oil plays; therefore, observations are
not representative of primarily gas producing plays which fundamentally operate differently
because they control different sources (ex. Associated gas vs. Storage tank emissions).

c. The study did not observe ECDs. The VIIRS satellite would not be able to identify ECDs
because the flame is enclosed and they are not traditionally used in oil plays. As such, they
are absent from this study and their DRE capabilities are not at all reflected in the 92%. This
issue reflects the fundamental problem with using the generic term “flare” in Subpart W, as
described in Section |.F Contextual Clarification.

d. EPA’s use of the study’s average “total effective” DRE of 91.1% is not appropriate for
inventory reporting because it accounts for unlit flares, which are reported separately in
Subpart W. As noted below, AXPC supports use of operational knowledge and data, which is
a straight forward way to ensure a flare is lit, when needed, and provides data to carve out
the periods a flare was unlit, again, to be reported separately under other provisions in this
rule. If unlit flares are not included, the study’s “observed DRE” goes up to 95.2%, which is
very different from when unlit flares are included. If the EPA continues to use the 92% DRE
as the blanket for all flares, then it is inappropriate to include a separate category for unlit
flares, though by taking this approach, EPA brings the proposed rule further away from
Congress'’s directive to use empirical data.

e. The purpose of the cited study wasn’t to necessarily define a DRE for flares, but rather to
estimate basin-wide, national and global methane emissions from flares. As such, EPA is
inappropriately applying the 92% assumption for site level emissions reporting because
there are too many assumptions baked into it, including unlit flares, as described above.

f. The study mischaracterizes flare performance stating that assuming 98% is not supported by
real-world flare observations. Flares (and ECDs) have manufacturer guaranteed
performance that should not be discredited. They perform reference method testing to
ensure their equipment is meeting their stated destruction guarantees.

In summary, the use of 92% as a default DRE based on this study is flawed since the sample set is
inherently biased, it is not representative of the general population of “flares” and it accounts for unlit
flares that are already required to be reported separately.

3. Recommendations

AXPC requests that the EPA remove the tiered control efficiency approach (DRE of 92%, 95%, or 98%
based on additional monitoring practices) for flares from the final Subpart W rule and allow operators to
claim the control efficiency that is most appropriate and justifiable by making reference either to:



A) a manufacturer’s guarantee plus monitored operational data demonstrating the flare is
operating within the manufacturers’ specifications; or

B) an applicable regulatory requirement to which the flare is subject.

AXPC'’s request will allow for more accurate reporting from the many different types of “flares” utilized
in the field for a multitude of purposes, not just associated gas control. See Section I.F Contextual
Clarification section below.

This is the most appropriate way for the EPA to implement Congress’s direction to incorporate empirical
data in emissions estimation and reporting.

B. Composition monitoring or quarterly sampling:

The Proposal would require either a continuous composition analyzer or quarterly stream sampling for
all flares. The rule would allow this composition monitoring on either total input to flare, or on each
stream sent to the flare. This is a significant departure from the current Subpart W under which the
most recent sample may be used as long as it is still representative of operations, and in the absence of
site-specific samples, representative samples from similar sites in similar hydrocarbon basins are
acceptable.

As described in more detail above, the produced gas stream composition in the upstream sector is
relatively stable and is not as variable as in other sectors like refineries; therefore, composition
monitoring with a quarterly sampling frequency is unnecessary and does not meaningfully increase the
accuracy of the reported emissions. Additionally, production sites may operate hundreds of sources
across a basin that are routed to a flare. For example, there are many upstream production companies
that operate hundreds of tank batteries in a given basin, and these tank batteries in close proximity to
each other often have very similar reservoir characteristics and consequently very similar product
compositions. In such cases, where there is geographic proximity, similar reservoir characteristics, and
similar operating practices, the samples drawn will return constant and similar compositions. For these
reasons, we support the representative sampling requirements in the current Subpart W.

Additionally, to require quarterly sampling of every flare at every tank battery would present severe
logistical challenges for companies, as there are limited numbers of labs capable of conducting this type
of analysis, without any significant change in the accuracy of the reported emissions. In fact, this
perpetual sampling of gas streams will result in an increase in emissions for little to no discernible
environmental or inventory benefit. AXPC urges EPA to reconsider the practicality of complying with a
requirement of this scale coupled with the low value of the generated data. The Proposal’s requirement
to complete quarterly stream sampling for all flares will add significant sampling costs for companies.
These samples will return relatively constant results, and therefore will not be of much use, making it
irrational to require this type and frequency of sampling.

For these reasons, AXPC recommends allowing facilities to use annually updated site-specific sample
measurements and use representative samples to cover similar facilities in the absence of site-specific
data, as this would still provide EPA with updated measurements without compromising on the accuracy
of the reported data. If more demonstration is still required, we request that at a minimum the EPA
allow companies the opportunity to prove stability in the waste gas stream, upon which companies



should be permitted to stop quarterly sampling altogether, or at least to reduce the frequency to annual
sampling when the margin of error is proven to be less than 5%.

C. Flare flow monitoring:

The current version of Subpart W does not require any specific monitoring. However, if a flare is
monitored for an alternative compliance purpose, such as with a continuous flow monitor or gas
composition analyzer, Subpart W does require that monitoring data to be used in emission calculations.

Under the Proposal, flow to the flare would be required to be measured continuously, with flow
measured either directly or indirectly, by measuring parameters such as line pressure and burner nozzle
dimensions with engineering calculation. The Proposal would allow the flow measurements to be of
either total input to the flare, or of each stream sent to the flare.

While we understand EPA’s intent in proposing direct or indirect measurements to increase the accuracy
of reported flare emissions, extending this requirement to every flare poses significant technical
installation challenges and financial burden on companies which has not been fully accounted for the
regulatory impact analysis. For example, many older flares are very basic, only monitor if the pilot light is
on or off, and aren’t yet tied into Supervisory Control and Data Acquisition (SCADA) systems used for
controlling, monitoring, and analyzing industrial devices and processes. AXPC suggests that EPA amend
the Proposal to allow for data from continuous flow monitors where/when available, and allow for
engineering estimates in the event that the data is unavailable which may happen for a variety of
reasons including SCADA downtime, meter malfunctions, etc.

There is no accommodation in the Proposal for temporary flares, which may be used in the early well
development and completion stages of production facilities. The requirement to install costly flow
monitoring or parametric monitoring systems on temporary flares is unduly burdensome and could
disincentivize the use of temporary flares for maintenance activities to avoid venting gases, where
allowed. As such, AXPC requests an exemption from monitoring for temporary flares.

Additionally, this aspect of the Proposal is one instance of the issue discussed in the legal section of
these comments, where we note that EPA is proposing here to accelerate the implementation of some
aspects of the pending NSPS OOOOb rule. As we explain below, this is improper, particularly in the case
of existing sources where the design of Section 111(d) and EPA’s regulations implementing that
provision provide that existing sources will not be subject to EG O00OCc’s requirements for years after
that rule is finalized. In addition to this legal objection, it is premature to proceed in this manner,
because there are issues of concern in this aspect of the pending Section 111 rulemaking which may yet
yield changes in the final rulemaking that would then not align with this Proposal. AXPC has discussed
several of these issues in our comments on the initial proposal in that rulemaking, see EPA-HQ-OAR-
2021-0317-083, at page 45 (Feb. 2, 2022), our comments on metering in the supplemental proposal, see
EPA-HQ-OAR-2021-0317-1460, at page 1 (Feb. 15, 2013), and our supplemental comments provided in
response to questions raised during a March 2023 meeting with EPA staff, see EPA-HQ-OAR-2021-0317-
1460. AXPC incorporates here by reference these comments submitted in the pending Section 111
rulemaking as they relate to the flare flow monitoring issue.



D. Pilot flame monitoring:

The Proposal would require that the flare pilot flame is either continuously monitored, or visually
inspected monthly. If a continuous monitor was down, weekly visual inspections would be required.

The proposed flare pilot monitoring data collected will also now be required to be used in emission
calculations. Calculations must assume a flare was not operating for any duration of time prior to an
observed lack of pilot flame up until the previous time pilot flame was confirmed. This will likely
overestimate reported emissions. AXPC recommends the duration of the unlit flare be based on site-
specific estimates from operational knowledge rather than the overly conservative assumptions in the
Proposal. For example, a pilot flame could be out, but the control valve that regulates the waste gas
stream to the flare could be closed; therefore, there is no impact to emissions. Revising the rule in this
way would improve the accuracy of reporting, including avoiding the double-counting of emissions
assumed in the proposed 92% DRE as that emission factor was derived based on a study that included
unlit and malfunctioning flares.

E. Flare Calculation Methodology:

The Proposal would also require that flare emissions resulting from certain sources be disaggregated
and reported separately using measured values or engineering calculations: AGRs, glycol dehydrators,
completions, storage tanks, well testing, associated gas, and other sources. It is unclear whether EPA’s
intention is to require source-specific information in addition to the flare total flow monitoring. There
would be considerable uncertainty in engineering estimates that attempt to determine source-specific
contributions to total flared volumes, therefore such an exercise would not provide any value in terms
of enhancing the accuracy of flare date. Additionally, the proposed calculation methods for flares would
increase the complexity of the emission calculations, requiring additional time and therefore additional
expense to complete the calculations. AXPC urges EPA to remove the requirement to disaggregate flare
emissions to the source type, as it would add significant compliance burden on facilities while providing
no additional improvements to the accuracy of the reported flare data.

F. Contextual Clarification

AXPC believes it is important to include a fundamental clarification. Historically, the term “flare” has
been defined in Subpart W as a “combustion device, whether at ground level or elevated, that uses an
open or closed flame to combust waste gases without energy recovery.” It is important for EPA to
understand that there are fundamental differences in the operation of a traditional open-flame flare as
compared to other combustion driven control devices, such as an enclosed combustion device (ECD),
which has an enclosed flame. These other control devices are growing in field use, for example, in
Colorado, the Colorado Department of Public Health and Environment (CDPHE) does not allow the use
of open-flame flares, requiring ECDs in nearly all circumstances. This is important to recognize as the
EPA’s Proposal is now more granular in establishing monitoring requirements and attempting to apply
uniform destruction efficiencies to all control devices, flares and ECDs, that are inherently different. At a
minimum, AXPC requests that ECDs be evaluated differently than open-flamed flares with regard to a
default destruction efficiency. If a default destruction efficiency is employed in the final rule, we request
that there be a separate carve out for ECDs since they operate at a much higher destruction efficiency
than 92% over the life of the unit.



II. Timing/Interrelatedness of Proposed Changes with Other Federal Regulations

The proposed Subpart W requirements expressly reference and/or are directly related to a number of
other pending regulations in development, namely CAA Section 111(b) standards of performance for
certain new, reconstructed, and modified oil and natural gas sources (40 CFR Part 60, Subpart 00O00D,
a.k.a. “NSPS O000b"), emissions guidelines under CAA Section 111(d) for certain existing oil and natural
gas sources (40 CFR Part 60, Subpart O00Qc, a.k.a. “EG 0000c”), the Inflation Reduction Act Section
60113 methane emissions reduction program’s waste emission charge for oil gas facilities (“MERP
WEC”), the Pipeline Safety: Gas Pipeline Leak Detection and Repair amendments (“PHMSA LDAR”) and
the Bureau of Land Management’s Waste and Prevention Rule.

In principle, AXPC supports EPA’s efforts to allow facilities to use a consistent method to demonstrate
compliance with multiple applicable regulatory programs. However, significant portions of the proposed
Subpart W requirements are inherently intertwined with critical compliance aspects of these other
programs, which have not yet been finalized. This creates substantial challenges to the ability to
consider impacts of potential changes and or offer meaningful comment when so many variables are
indeterminable. It also presents considerable compliance risk to affected facilities by introducing
significant levels of regulatory uncertainty. Facilities that are faced with implementing new monitoring
requirements and calculation methods under this Proposal will need to evaluate any correlating
requirements under NSPS OOO0Ob or EG O0O0Oc in order to proceed with the most cost-effective
compliance option that meets the requirements of both rules. For example, as facilities contemplate the
investment of equipment and resources to implement direct measurement of vented gas from
pneumatic devices for Subpart W reporting, they would want to compare the cost of retrofitting said
devices to comply with final standards under NSPS OOOOb. Similarly, when facilities are evaluating the
monitoring options and calculation method hierarchy for flares under proposed Subpart W, they will
need regulatory certainty for corresponding requirements under NSPS OO0O0Ob and EG OOO0Oc before
making the significant investment in monitoring equipment, personnel training, analytical services, etc.
Other EPA and BLM rulemaking efforts propose to diminish or fully phase out certain source categories,
so burdensome and costly programs to improve measurement accuracy for those sources may not be
prudent depending on the language of the final rules. Facilities cannot make fully informed decisions,
which have significant economic impacts, unless all of these interdependent rules have been finalized
with adequate consideration to their interaction. For all of the above reasons, AXPC asks that the
implementation year of the rule be pushed back from 2025 to 2026 so operators can have time to fully
develop implementation plans that are fully informed by all ongoing rulemaking.

The legal section at the end of these comments explains that EPA can only legally and rationally proceed
here by merging this Subpart W rulemaking with its forthcoming MERP charge implementation
rulemaking. We additionally urge EPA to delay taking final action on the proposed Subpart W changes
until EPA finalizes NSPS OO0O0b, EG O000Qc, and the yet-to-be-proposed regulatory framework for
administering the MERP WEC. Given the inherent interrelatedness of Subpart W with these other CAA
programes, it is imperative that any potential inconsistencies and uncertainties across the various
programs be avoided. Affected facilities are unable to fully evaluate their technical or financial
compliance obligations under the proposed Subpart W requirements until such time as these other
regulations are finalized, and therefore cannot provide adequate comment on the Proposal at this time.
Therefore, AXPC requests, as set forth in fuller detail in the introduction to the legal comments below,
that EPA in its forthcoming proposal to implement the MERP charge program take supplemental
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comment on this Proposal in light of its interaction with that forthcoming proposal, as well as on the
interaction of the forthcoming final provisions of the pending Section 111 rulemaking and the
interaction between all three regulations: (a) the Section 111 rule; (b) the Subpart W revisions; and (c)
the MERP charge rulemaking.

III. Designation of “Gathering and Boosting” versus “Production” Segment

EPA is considering significant changes in its reporting requirements for the various industry segments in
this Proposal. One key detail of the proposed rule involves the segment designation of upstream
operators’ centralized tank batteries. AXPC appreciates that EPA has recognized centralized production
sites as a facility type in the Proposal and required its emissions to be reported at the site-level, rather
than per well ID, which streamlines the reporting for tank batteries. However, in the Proposal rule, EPA
has classified centralized oil production sites under the gathering and boosting segment, and this
classification presents multiple challenges.

In the Proposal, EPA defines “Centralized oil production sites” as sites collecting oil from multiple well
pads without compressors “that are part of the onshore petroleum and natural gas gathering and
boosting facility.” In actuality, these sites are commonly considered by upstream operators as part of
the upstream production process as these facilities are likened to “production supportive facilities,” and
it is common practice that the upstream operator owns/operates these facilities rather than the
midstream/gathering & boosting company counterpart. Upstream exploration and production
companies often design their operations to include centralized production sites and operate these
facilities generally in an effort to minimize environmental footprint. This contrasts with Midstream
operators who traditionally operate gathering and boosting sites that are typically large compressor
stations that boost pipeline gas across an entire area and provide a transportation service to upstream
operators.

Facility design efficiency gains over the years have led to centralization of production surface
equipment, for both operational and environmental advantages. The centralization of surface
equipment generally results in emissions reductions relative to decentralized facilities (i.e., separation
equipment and tanks installed at each well pad) because the total equipment counts are significantly
reduced (i.e., fewer emission points). With the centralization of facilities, there is a reduction of spill risk,
increased operational efficiencies (including more stable flow volumes which allows for mid and low-
pressure gas capture), and increased siting advantages as there is more ability to site major facilities
away from sensitive areas/populations. Facilities comprised of centralized surface equipment are owned
and operated by producers, supportive of production, and may or may not include a compressor, well
head or pump jack collocated on a single pad.

However, because EPA re-defined the production segment in 2016 as “associated with a single well
pad,” this has created a great deal of confusion with reporters, especially as production facility designs
continued to evolve. Unlike the historic single well pad design of the past, modern-day production
facilities are able to realize efficiencies from consolidation and centralization. This confusion has led to
not only inconsistent reporting, but also unhelpful information. GHGRP information, including from
Subpart W, is intended to help identify opportunities for emission reduction, to compare facilities or
industries, track emissions from one year to the next, inform policy at the federal, state and local levels,
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and provide important information to the finance and investment communities.? When EPA’s 2016
amendments defined the production segment in this manner, which does not align with operational
design and facility purpose, it essentially lumped together unrelated emissions sources that cannot then
later be used to discern meaningful emissions trends or actionable mitigation opportunities for
reduction. An example of the challenges of this categorization:

An operator may have a “centralized facility” with gas lift engines for individual onsite wells, an
ECD controlling a vapor recovery tower, and tanks that receive production both from the onsite
wells and offsite wells. Using current definitions, the operator would report the emissions from
the combustion of the engines as “production” but the emissions from the ECD as “gathering
and boosting.” Emissions from fugitives and pneumatics on the site may be split between the
two categories even though they are on the same facility. It would be unclear where to ascribe
the production volumes from this facility — “production” or “gathering and boosting” —
consequently affecting the ability to calculate emissions intensities from the site altogether.

Centralized production facilities and tank batteries have also been categorized differently by other
federal rules. For example, under the proposed OO00b/c regulations, the “centralized oil production
facilities” (referred to in NSPS OOOOb as “centralized production facility”) are grouped under the
production segment by definition, not under gathering and boosting.

In an effort to mitigate confusion and create more rule alighnment, AXPC suggests that EPA align the
name and definition of the subject facility type between Subpart W and NSPS OO0Ob/c. Currently
Subpart W calls and defines the subject facility as follows:

“Centralized oil production site means any permanent combination of one or more
hydrocarbon liquids storage tanks located on one or more contiguous or adjacent properties
that does not also contain a permanent combination of one or more compressors that are part
of the onshore petroleum and natural gas gathering and boosting facility that gathers
hydrocarbon liquids from multiple well-pads. A centralized oil production site is a type of
gathering and boosting site for purposes of reporting under §98.236.”

NSPS OO0Ob/c, on the other hand, labels and defines it as follows:

“Centralized production facility means one or more storage vessels and all equipment at a
single surface site used to gather, for the purpose of sale or processing to sell, crude oil,
condensate, produced water, or intermediate hydrocarbon liquid from one or more offsite
natural gas or oil production wells. This equipment includes, but is not limited to, equipment
used for storage, separation, treating, dehydration, artificial lift, combustion, compression,
pumping, metering, monitoring, and flowline. Process vessels and process tanks are not
considered storage vessels or storage tanks. A centralized production facility is located upstream
of the natural gas processing plant or the crude oil pipeline breakout station and is a part of
producing operations.”

The NSPS O00O0b/c facility type name and definition are more in line with how these facilities are
operated and managed in the field today. In addition, the comprehensive definition in NSPS OO0O0b/c,

2 https://www.epa.gov/ghgreporting/ghgrp-and-us-inventory-greenhouse-gas-emissions-and-sinks
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unlike the definition in the Proposal, does not establish arbitrary boundaries based on the types of
equipment at a location.

Similarly, this proposed definition for Subpart W is inconsistent with PHMSA’s incorporation by
reference of the industry standard, see 49 C.F.R. Sec. 192.7(b)(4), API Recommended Practice 80
(“RP80), which delineates the beginning point and end point of gathering under the regulatory
framework. PHMSA does not define or regulate any production facilities as gathering equipment, as
RP80 provides:

“The production function, in most cases, extends well downstream of the wellhead and may
include several processes required to prepare the gas for transportation. ‘Production Operation’
means piping and equipment used for production and preparation for transportation or delivery
of hydrocarbon gas and/or liquids and includes the following processes: (a) extraction and
recovery, lifting, stabilization, treatment' separation, production processing, storage, and
measurement of hydrocarbon gas and/or liquids; and (b) associated production compression,
gas lift, gas injection, or fuel gas supply.”

EPA’s proposed definition for Subpart W is therefore inconsistent with multiple other federal regulatory
approaches, including its own pending Section 111 proposal and the current approach of the federal
pipeline regulatory body.

In this Proposal, EPA claims to be striving for consistency when it states, at 88 Fed. Reg. 50,288, “as in
the 2016 rule, the proposed amendments would also allow facilities to use a consistent method to
demonstrate compliance with multiple EPA programs.” Also, AXPC notes that, even though EPA uses the
word “gather” in the definition in 0000b/c, these sites are still properly defined as “part of the
producing operations.” Concurrent with the approach EPA took in the OO0Ob/c definition, the process
of gathering hydrocarbon liquids from multiple well pads does not make these sites part of gathering
and boosting which is part of midstream operators' operations, and which are most often owned by a
separate entity, as explained above. Also, the fact that EPA has proposed the definition of “centralized
production sites” as sites that do not include compressors, which are quintessential elements of the
gathering and boosting segment, is puzzling in that it speaks directly to the inherent inconsistency of
defining these production sites as gathering and boosting. As such AXPC requests that EPA change both
the name and definition of “centralized oil production site” in the Subpart W rule to match NSPS
0O00O0b/c. AXPC also strongly recommends that EPA delete “associated with a single well pad” from the
Onshore Petroleum and Natural Gas Production definition in Subpart W in order to clear up the
confusion and properly designate centralized production sites in the production segment where they
belong.

Further and most importantly, EPA’s proposed definitions are contrary to IRA’s MERP waste emissions
thresholds, where gathering and boosting sites are considered “non-production.” In the MERP language,
(d) Waste Emission Threshold, Congress created two categories for applicability of the threshold:
“Production” and “Non-Production.” The Gathering and Boosting segment (segment #8) is specifically
listed under “Non-Production.” Clearly, Congress did not intend for sites associated with production,
such as “centralized oil production sites” to be considered as gathering and boosting. Whether or not
EPA was correct to impose reporting obligations for emissions from centralized tank batteries incorrectly
under the gathering and boosting segment in the past, now that this reporting is directly tied to
calculation of the MERP, these sites can only validly be considered as production sites. Doing otherwise

12



would result in reporting program segments that are inconsistent with the statutorily delineated fee-
taxing segments and clear Congressional intent. Additionally, it will lead to an inequitable application of
the fee that would most likely not be applied uniformly by all upstream operators as some operators
have not chosen to centralize their facilities.

EPA’s proposed categorization of centralized production facilities as gathering and boosting in this rule is
arbitrary when comparing how these sites are treated under other EPA regulations, other federal
regulations, common industry practice, and under the IRA statute. If EPA does not wish to clear up the
confusion and align this reporting rule appropriately with other EPA rule makings by including
centralized production sites in the Production segment, AXPC strongly recommends that EPA’s WEC
calculation guidance carves out these production sites from the gathering and boosting category and
subject them to the production threshold (.20) as Congress has clearly mandated in the law.

Finally, the categorization of a "production supportive" site into gathering and boosting could result in a
backslide from the progress industry has made, and policies have encouraged, in minimizing its overall
environmental footprint and emission sources. Due to the higher methane fees that may accompany
categorizing production sites as gathering and boosting (subjecting these facilities to the 0.05%
threshold instead of the 0.2% threshold) operators may be economically incentivized to migrate back to
individual well pad installation dramatically increasing the amount of equipment in the field, creating
larger overall surface disturbance and likely increasing GHG emissions, thus resulting in behaviors that
run counter to the Congress’s intent in the MERP.

EPA’s categorization of centralized tank batteries as part of the gathering and boosting segment
introduces discrepancies between this rule and other federal programs, complicates reporting
requirements for companies, undermines the value of the reporting program, and when combined with
the MERP WEC creates potential for incentivizing greater environmental impacts. As such, AXPC
recommends that EPA change the name of the subject facility to “centralized production facility” and
classify as onshore production to align with other federal programs for consistency and to reflect how
the industry owns and operates these facilities. Nevertheless, if EPA chooses not to align the facility
name, reporting for “centralized oil production sites” should still be required at the site-level for these
types of facilities, instead of on a well-level basis, as is currently proposed.

1v. Large Release Events

AXPC supports EPA’s attempt to account for significant emissions events that are not currently covered
under other source categories in Subpart W. However, there are some ambiguities and inconsistencies
in the proposed rule language that raise concern, which are discussed in greater detail in the following
points.

A. Consistency and Overlap with NSPS O000b Super-Emitter Requirements:

The Proposal states that its intent is to quantify and report “other large release events” as defined in
Subpart W with reference to NSPS OOOOb. Under Subpart W, this category is termed “other large
release events”, whereas NSPS OO0Ob uses the term “super-emitters.” AXPC recommends that EPA use
the same terminology in both rulemakings for clarity and consistency if the intent is for these to be
considered the same source type/category under both rules.
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Further, under NSPS O0O0Ob, super-emitters are defined as “any source of emissions located at an
individual well site, centralized production facility, or compressor station with emissions detected, using
remote detection methods, with a quantified emission rate of 100 kg/hr of methane or greater.”

Under this Proposal, large release events are defined as “any planned or unplanned uncontrolled release
to the atmosphere of gas, liquids, or mixture thereof, from wells and/or other equipment that result in
emissions for which there are no methodologies in § 98.233 other than under § 98.233(y) to
appropriately estimate these emissions. Other large release events include, but are not limited to, well
blowouts, well releases, pressure relief valve releases from process equipment other than hydrocarbon
liquids storage tanks, storage tank cleaning and other maintenance activities, and releases that occur as
a result of an accident, equipment rupture, fire, or explosion. Other large release events also include
failure of equipment or equipment components such that a single equipment leak or release has
emissions that exceed the emissions calculated for that source using applicable methods in § 98.233(a)
through (s), (w), (x), (dd), or (ee) by the threshold in § 98.233(y)(1)(ii).”

While this Proposal directly references the NSPS OOOOb rulemaking with the apparent intent toward
alignment of this source type under both regulatory programs, a plain read of the proposed language
reveals inherent disparities with “other large release events” as defined under Subpart W being a subset
of super-emitters as defined under NSPS OOOOb. The most obvious disparity is that super-emitters
proposed under NSPS OOOOb would cover any release from any source emitting greater than 100 kg/hr
of methane, whereas large release events under Subpart W would only cover releases of that same rate
if not covered under another source category under Subpart W. For example, unlit flares are mentioned
in the Subpart OO00b proposal as a type of super-emitter. However, under this Proposal, these sources
would be covered under the flares category.

Furthermore, as AXPC has previously noted to EPA in its comments on NSPS Subpart OO0O0b as
proposed, the super-emitter requirements under that program should only apply to affected facilities
under Subpart O0O00b, whereas Subpart W large release events could cover any source (regardless of
NSPS applicability status). Finally, the proposed Subpart OOOOb includes the threshold of 100 kg/hr
within the definition of “super-emitter”, and further specifies in the definition that super-emitters are
determined using remote detection methods. Conversely, large release events proposed under Subpart
W have additional threshold criteria (100 kg/hr OR 250 mt CO»e per event, note that this threshold is
subject to flux if the Global Warming Potential (GWP) is changed in the future) and can be identified
using any credible information (i.e., not limited to remote detection methods).

AXPC recommends that EPA revise the wording in Subpart W to add clarity and consistency around
these disparities. Further, EPA should add more explicit language to address the potential overlap of
super-emitter events associated with affected facilities that are reported under other source categories
in Subpart W to ensure that emissions are not double counted (e.g., blowdowns, storage tank thief
hatches, etc.). To meet EPA’s objective of ensuring emissions from these types of events be quantified
and reported, AXPC suggests that EPA could simply add a tab to the reporting template for reporters to
include emissions from miscellaneous venting that is not reported under any other tab (similar to the
current approach in tab (n) for flare stacks).

EPA invited comment on how best to combine top-down data with bottom-up methods, sometimes
referred to as reconciliation. AXPC recommends that both methods be used separately due to process
emissions being indistinguishable from fugitive emissions in satellite, or other asset quantification
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surveys. It is important to note that thus far, experts in the field of methane measurement do not see a
scientifically defensible methodology to reconcile "point in time" flux measurements with other bottom-
up methodologies. The accuracy challenges behind flux measurements will always result in a difference
between the two methodologies. The methodologies should be complementary to show directional
decreases and inform on blind spots and emission events rather than to try to create a balance sheet
that scientifically will not add up. For a recent study of this phenomenon, please reference the study
titled “Informing Methane Emissions Inventories Using Facility Aerial Measurements at Midstream
Natural Gas Facilities.”?

B. Emission Rate Thresholds

The Proposal establishes two thresholds for determining a large release event: an instantaneous CH,4
emission rate of 100 kg CH4/hr and a total 250 mt CO»e per event threshold. AXPC agrees that EPA
should establish a threshold to define large release events, however, AXPC does not believe the
thresholds should be based on mass emission rates due to the large discrepancies that can occur with
mass conversion based on variations in composition (and thus molecular weight) of the gas and other
site-specific conditions such as temperature and pressure.

The instantaneous mass-based emission threshold of 100 kg CH4/hr would not only catch “large release
events,” but also many other emission events which are reported elsewhere in the proposed rule. For
example, blowdowns are routine practice that may exceed the instantaneous mass-based emission
threshold. However, these events may only occur for a very brief period and therefore only emit a small
amount overall and blowdowns are reported elsewhere in the proposed rule. An instantaneous mass-
based emission rate threshold that is as low as 100 kg/hr and decoupled with a duration will potentially
require hundreds, if not thousands, of events to be reported, even if cumulatively these events are not
responsible for a significant amount of emissions. For example, if an operator has a blowdown that
lasted for 5 minutes at the 100 kg CH4/hr emission rate, it would take 1,200 of those events in a year to
equal to the per event total threshold of 250 MT CO2e*. Additionally, that 250 MT CO2e threshold
presents challenges as the variations in operating conditions make the conversion to mass unreliable.
Instead, AXPC recommends that the threshold be based on an equivalent volumetric flowrate of
methane (i.e., 500,000 scf, as cited in the preamble to the June 2022 proposed rule changes).

C. Default Event Duration

AXPC supports EPA’s proposed language in § 98.233(y)(2)(ii) that specifies the start time of a large
release event can be determined based on monitored process parameters. Similarly, EPA should

3 Jenna A. Brown, Matthew R. Harrison, Tecle Rufael, Selina A. Roman-White, Gregory B. Ross, Fiji C. George, and
Daniel Zimmerle, Informing Methane Emissions Inventories Using Facility Aerial Measurements at Midstream
Natural Gas Facilities. Published by American Chemical Society. September 2023.
4 An example of how many events at the 100 kg CH4/hr threshold would be cumulatively add to the one “large
release event” at the proposed reporting threshold of 250 MT CO2e if the events lasted for 5 minutes each:

100 kg CH4/hr * 1 hr/60 min * 5 min/event * N events/yr * 1 MT/1000 kg * 25 MT CO2e/1 MT CH4= 250

MT CO2e

Solve for number of events/year required to exceed 250 MT CO2e/year:

0.2083 MT CO2e/event * N events/yr = 250 MT CO2e

N = 1,200 events
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consider that various methods (e.g., AVO, OGI surveys, flyovers, process parameters, etc.) may also be
used to determine the end time of such events, rather than defaulting to a specified duration as in the
Proposal. Further, if the rule requires operators to consider all “credible information” when determining
whether a large release event has occurred, it is reasonable to use similar criteria to evaluate the
duration of such events. If EPA retains a default duration in the final rule, AXPC supports a shorter
duration (e.g., 30-day default) rather than the current proposed timeframe of 182 days. Facilities subject
to closed vent certifications will be inspected monthly. The audio, visual and olfactory inspection should
be acknowledged as valid and the emissions window should be limited to 30 days. It is very unlikely that
large release events would go unnoticed/unaddressed for 182 days, especially given that the vast
majority of operators are or will be conducting quarterly leak detection surveys in addition to monthly
inspections to comply with NSPS or state requirements.

V. Pneumatic Controller

AXPC is in favor of proposed rule changes allowing for the use of site-specific measurement data to
estimate emissions from pneumatic devices for operators who elect to do so, but also supports EPA
retaining default population emission factors as a calculation option. In particular, AXPC recommends
that EPA include a default emission factor for intermittent bleed devices as Calculation Method 4 per
the discussion in the preamble. Given the large number of intermittent bleed devices and the large
number of individual production sites impacted, site-specific monitoring would be extremely resource
intensive and ultimately obsolete. As operators weigh the compliance burdens under Subpart W along
with anticipated requirements of NSPS O0O00b/0O000c that would eliminate the use of certain
pneumatics, they may prioritize investing capital to replace such gas-driven pneumatic devices (to
reduce actual emissions) vs. the expense of monitoring equipment and personnel (to measure actual
emissions).

The proposed 5-year cycle for measuring emissions from every pneumatic device, while well
intentioned, is needlessly aggressive. Operations have hundreds, if not thousands, of locations amongst
which similar emissions groups of pneumatic devices can be derived. An installed pneumatic device of a
similar age, production service, well completion methodology and geology would not have variable
enough emissions to require each device’s emissions to be measured. Furthermore, a representative
sample given the age and service of the component may be more accurate than a measurement event
which was taken 4 years past. Also, the forthcoming OO0Ob/c are expected to require that pneumatics
be included in LDAR surveys thereby muting the impact of malfunctioning pneumatics. For all of these
reasons, AXPC recommends that the Agency allow operators to develop their own specific pneumatic
device measurement plan for similar service type and manufacturer devices which would permit
measurement and allow for the development of representative emissions for a population of pneumatic
devices in service. The estimation of properly operating pneumatic controllers based on equipment
specific engineering calculations, which can be accurately assessed with piping volume, manufacturer
actuation data, and average actuation frequency is set forth in the Oil and Gas Methane Partnership
guidance for Pneumatics®, or as an example, operators could derive emissions in a manner like so:

1. Measure emissions from 20% of each venting pneumatic device type (Make/model & service
type) in use in the first year of service

5> https://ogmpartnership.com/wp-content/uploads/2023/02/Pneumatics-TGD-SG-approved.pdf
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2. Measure emissions from 20% of each in 2-5 years of service
3. Measure emissions from 20% of each in 5-15 years of service
4. Measure emissions from 20% of each in over 15 years of service

The above schedule would reduce spending, ensure accuracy, and allow industry to focus dollars on
facility upgrades that reduce emissions rather than measure them. Industry leaders, investors, and the
public could agree workplaces, environment and communities would be better served by emission
reduction rather than emission measurement. If an operator chooses to measure emissions from
pneumatic devices EPA should allow the use of an OGI camera like QL320.

Additionally, EPA has requested comment on the use of a default emission factor of 8.8 scf/hr/device for
intermittent bleed devices under an alternative calculation methodology (as Calculation Method 4).
AXPC supports the use of a default factor for intermittent bleed devices as an alternative option to
direct measurement. However, AXPC would recommend that the rule provide operators with the option
to use one of two methods:

1. Use two factors: one for properly operating devices and one for malfunctioning devices as
outlined in the June 2022 proposed rules (method for operators who conduct surveys)
2. Use the single default factor of 8.8 scf/hr (method for operators who do not conduct surveys.)

Finally, the proposed default emission factor for properly functioning intermittent controllers (2.82
scf/hr) is likely to over-estimate emissions. AXPC recommends the default emission factor of 0.3 scf/hr
for properly functioning intermittent pneumatic controllers.

VI. Tanks

AXPC has comments on several aspects of the proposed changes to Subpart W related to storage tanks.
These comments are further outlined below.

A. Open Thief Hatches

AXPC recognizes EPA’s desire to quantify emissions resulting from open thief hatches to account for
periods when tank emissions are not fully captured, recovered, or routed to a control device. First of all,
EPA needs to define an “open or not properly seated thief hatch” to reflect the emissions scenario that
EPA is trying to capture. The Proposal requires the use of thief hatch sensors and visual inspections to
detect periods when thief hatches are open or not properly seated.

As such AXPC proposes the following definition:

“a thief hatch is open or not properly seated if it is fully or partially open such there is a visible
gap between the hatch cover and the hatch portal.” It is critical to define the circumstances EPA
is seeking to identify in order to determine the proper monitoring techniques.

However, other mechanisms may be used to accomplish the same objective, and in some cases be a
more effective, reliable and safe manner to detect open or improperly seated hatches, such as the use
of pressure sensor transmitters or combustor temperature indicators. For example, if a thief hatch is
open or not properly seated, as defined above, the tanks will not build up pressure and the temperature
of the combustor will drop substantially due to the loss of waste gas escaping from the hatch. In fact,
many operators already employ these indicators to assist with determining open or unseated thief
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hatches. The requirement for additional sensors or technologies would result in additional cost burden
on operators without the benefit that EPA is assuming.

AXPC recommends that EPA consider revising the rule language to allow the use of pressure sensor
transmitters or combustor temperature sensors and/or a combination as an alternative, equivalent
means of incorporating empirical data in the monitoring for open thief hatches. Without a sensor, the
Proposal would require that the operator calculate emissions as if the thief hatch had been open since
the preceding visual inspection. While conservative, it will not be an accurate accounting of emissions
and would be better remedied through the allowance of pressure sensors or combustor temperature
indicators when available. Lastly, for those operators who elect not to utilize pressure sensors or
temperature indicators, AXPC requests that the EPA clarify that the preceding visual inspection or leak
monitoring event would be sufficient to determine the start time of thief hatch vent period.

If EPA chooses not to define an open or improperly seated thief hatch as provided above, EPA should
clarify that leaks which can only be identified through use of an OGI camera do not meet the definition
of an “open or not properly seated thief hatch,” nor do they meet the leak definition exemption of
“thief hatches or other openings on a storage vessel” in 98.232(c)(21)(i) for two reasons. First, it is
technically unsupportable to assume a small, wisping, leak only seen through an OGI camera would
require an operator to assume 0% capture efficiency when its commonly known most of the storage
tank vapors remain in the tank, are captured, or are routed to a control device. Second, leaks such as the
example provided (i.e., wisping) would not be identified with the current technology suggested by EPA:
thief hatch sensor or visual inspection monitoring methods.

B. Capture Efficiency

AXPC agrees that storage tanks will have reduced capture efficiency during periods when thief hatches
are open or are not properly reseated. However, AXPC believes that assuming 0% capture during each of
those periods is overly conservative and does not represent actual emissions, especially when assuming
a duration since the previous visual inspection (see comment 6.A). For example, in cases where there is
an eight tank battery and only one tank’s thief hatch is open, the other seven closed hatches would still
partially function to capture some emissions. As another example, Industry works to maintain closed
hatches when a vapor recovery unit is in use, however when a hatch unseats, the vapor recovery unit
will continue to pull waste gas tank vapors into processes ensuring the recovery rate of the waste gas is
not zero. Therefore, EPA’s proposed calculation method of taking a vent rate multiplied by the opening
duration is not the most accurate method to account for vented emissions during these events. AXPC
recommends that EPA allow for the use of engineering estimates based on best available data to
estimate the capture efficiency during periods when thief hatches are open or not properly seated.

Some examples of engineering estimates based on best available data may include information
determined from pressure sensor transmitters, tank modeling, or combination thereof. Further
supporting the benefits of allowing data from pressure sensors, isolating the time period when a thief
hatch is open, can allow the operator to narrow the production throughputs through a tank battery to
estimate a more exact capture efficiency based on throughputs rather than only on time. It is well
known that an annual average production rate may not be the most accurate method in determining a
singular event with open or not properly seated thief hatches. Since tank emissions are closely
correlated in a linear fashion to throughput values, a capture efficiency based on engineering estimates
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and tank modeling in conjunction with pressure sensor data will result in a more accurate emissions
profile from these events.

C. Produced Water Tanks

AXPC recognizes that produced water tanks can contribute to methane emissions in some
circumstances. However, this can be highly variable depending on several factors, including the size of
the tank, throughput, and composition of the contents. Requiring operators to calculate emissions from
all produced water tanks is overly burdensome and misleading, given that some will have negligible
emissions. Smaller tanks, those with low throughput, produced water from dry gas basins, and produced
water tanks with control devices would all be expected to have very low and insignificant emissions.
Therefore, AXPC recommends that EPA only require calculation and reporting of emissions from
uncontrolled produced water tanks that also contain hydrocarbon liquids.

D. Site-specific Gas Analysis Gas Oil Ratio (GOR) Sampling

EPA is proposing to remove the provisions of 40 CFR 98.233(j)(2)(ii) and (iii) that allowed for
representative compositions to be used for tanks receiving liquids directly from wells or non-separator
equipment. AXPC requests that EPA continue to allow the use of representative analysis until a site-
specific sample has been collected at the discretion of the operator. The use of a representative analysis
should not result in falsely lowered emissions and is expected to be sufficient for the needs of the EPA.

VII. Compressor Venting

AXPC is in favor of proposed rule changes allowing for the use of site-specific measurement data to
estimate emissions from compressor venting for operators who elect to do so or may be required to do
so under NSPS O000b/0000c, but also supports EPA retaining default population emission factors as a
calculation option. AXPC also supports EPA’s clarification that population counts used in equations W-25
and W-29D should reflect only uncontrolled wet seal degassing vents and uncontrolled rod packing
vents, respectively. However, AXPC has significant concerns with the proposed changes in the default
population emission factors for reciprocating compressor vents. EPA is proposing to increase the factor
for both CH,; and CO, by more than 2000% based on the 2019 Zimmerle study®. However, this study was
conducted only at gathering facilities, and as stated directly in the study’s report, emissions are likely to
differ at other types of facilities for functional and operational reasons’. For example, the study reports
that average unit size involved in the study was 1,800 HP for 4SLB units and 1,360 HP for 4SRB units. Not
only are these units considerably larger than those typically used at production facilities (for example, a
50 HP single-stage compressor would be commonly found at a wellhead site), but they also are likely to
operate at considerably higher pressures, and therefore would not be representative of compressors at
production facilities. Finally, the derivation of the emission factor in Table 8-3 of the Technical Support
Document assumes that all compressors operate 8,760 hours per year, which is overly conservative and
not likely to be the case at production facilities.

6 Characterization of Methane Emissions from Gathering Compressor Stations. Zimmerle, Bennett, Vaughn, Luck,
Lauderdale, Keen, Harrison, Marchese, Williams, Allen. 2019.

7 “Although there is overlap in the classes of equipment on gathering stations with those on production sites or
transmission stations that have been measured recently, emissions are likely to differ for functional and
operational reasons.” Characterization of Methane Emissions from Gathering Compressor Stations. Zimmerle, et
al.
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VIII. Crankcase Venting

AXPC has concerns with the proposed requirement to quantify and report crankcase emissions from
reciprocating engines and combustion turbines. First, AXPC does not agree that this is a significant
source of emissions that should be quantified and reported for the production or gathering and boosting
segments. The 2015 study that is cited as the basis for adding this source category is an extremely
limited study that only involved three compressor stations (all located in the same gas play and
operated by the same owner), a small number of engines (and all were 4-stroke lean burn types), and
had highly variable results (from 0.3 kg/hr to 2.2 kg/hr). Based on these limiting factors, it is not
appropriate for EPA to assume that crankcase emissions are 14.4% of combustion exhaust emissions
from all engine types, sizes, and industry segments, and therefore not appropriate to assume this source
type is contributing significantly to emissions from the sector. Even if this source type’s contribution
were significant, AXPC contends that a single emission factor in units of scf/hr per vent (as proposed)
would not be representative of all engine types and sizes. If EPA maintains this source category in the
final rule, AXPC recommends that EPA include separate emission factors for each engine type, and that
those emission factors be expressed in units of scf/hp-hr to more accurately represent the different
magnitude in emission rates that might be expected for engines of difference sizes and types.
Furthermore, if EPA maintains this source category in the final rule, AXPC contends that EPA should
provide the option to calculate emissions using direct measurements or OEM data, as this would meet
the intent of the IRA’s focus on empirical data in Subpart W reporting. Finally, AXPC recommends that
EPA consider allowing the use of company-average emission factors derived from direct measurement in
cases where the same make/model units are installed at many facilities. This would preserve the
accuracy of the derived emission factors while balancing the resource burden and cost of conducting
site-specific measurements at multiple locations where the same units are being installed, operated,
and maintained under comparable conditions.

IX. Methane Slip from Combustion

AXPC supports EPA’s general approach to addressing methane slip from all reciprocating engine and gas
turbine sources (regardless of whether they drive compressors or not) and is in favor of a hierarchy of
calculation methodologies that include the use of direct measurement or OEM data where available. To
that end, AXPC recommends that EPA extend that same approach incorporating empirical data to
combustion sources that are not burning pipeline quality natural gas, such that direct measurement or
OEM data (provided that it takes into account site-specific gas quality considerations) could be used in
lieu of the proposed combustion efficiency factors in Equations W-39A and W-39B. This would increase
the accuracy of these emissions calculations. In cases where direct measurement and OEM data are not
available, AXPC agrees that the use of emission factors should be allowed and supports the use of
unigue emission factors for each combustion equipment/burn type.

Finally, AXPC recommends that EPA consider allowing the use of company-average emission factors
derived from direct measurement in cases where the same make/model units are installed at many
facilities. This would preserve the accuracy of the derived emission factors while balancing the resource
burden and cost of conducting site-specific measurements at multiple locations where the same units
are being installed, operated, and maintained under comparable conditions.
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X. Ownership Changes

AXPC recognizes that ownership changes during the reporting year are inherently complex, especially
regarding emissions quantification. However, as the Proposal now includes financial implications for
methane emitted during the reporting period, there is an increased concern about which parties will be
responsible for payment of emissions produced. In its current form, the Proposal would require that
new owners are responsible for reporting methane emissions covering the entire calendar year, but if
this is not adequately accounted for in the implementation of the Waste Emissions Charge, it could
result in a substantial monetary burden for new ownership even if they only controlled the asset for a
small portion of the reporting period.

AXPC recommends that EPA allow companies to prorate reported methane emissions (and subsequent
fees) relative to a facility's date of ownership change. This flexibility will allow for new owners to only be
charged for emissions produced while the facility is under their control. To facilitate meaningful and
productive communications between the EPA and facilities related to follow up items on submitted
reports, AXPC also recommends that all correspondence be directed to the Designated Representative
for the facility associated with the report in question.

XI. Blowdowns

EPA is proposing to add blowdown vent stack reporting to the Onshore Petroleum and Natural Gas
Production segment. AXPC agrees with the need for tracking certain blowdown events in emissions
reporting and supports the option of engineering estimates. AXPC requests EPA maintain a deminimus
volume in which reporting would not be required for all equipment types. All equipment with a physical
volume less than or equal to 50 cubic feet should not require reporting when blown down.

XII. Flowbacks

EPA’s proposed emission estimation methods included in the Proposal for flowbacks are based on
oversimplistic assumptions rather than opportunities for empirically derived modeling, which is
potentially restrictive of future efforts to reduce or eliminate emissions during completions operations.
The proposed methodology can be improved to increase reporting accuracy, incorporate empirical data,
and incentivize emission reductions.

Consider Figure 1 showing flowback duration on the x-axis and emissions rate on the y-axis. The x-axis is
labeled with the time gas is first detected, t’, and with the end of the initial period, t”. Figure 1
represents the Proposal’s method for determining emissions during the initial period in the case where
the duration is contiguous from t’ to t”. Flowback duration is shown on the x-axis and emissions rate is
shown on the y-axis. The x-axis is labeled with the time gas is first detected, t’, and with the end of the
initial period, t”.
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Example flowback plot for initial period
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Figure 1: Graphic depiction of the Proposal’s method of calculating flowback emissions

The proposed linear interpolation is a simplifying assumption to address the technical challenges and/or
infeasibilities of using a flow measurement device during the initial period, but the assumption
introduces significant inaccuracy into calculated emissions. The initial period’s emissions are modeled
based on the spot rate when the gas separator first operates, however, this rate is not a good indicator
of emissions during this initial period. The spot rate is a highly conservative upper bound for the initial
period, but the spot rate overestimates the presence of gas in the initial period. Although time on the x-
axis is convenient to measure, initial period emissions are not a function of time and are instead a
function of liquids throughput which is typically available data for the initial period.

As an example of how the proposed linear interpolation assumption yields non-representative emissions
estimates, consider two flowbacks, a and b, in Figure 2:
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Figure 2: A graphic depiction of two flowback events that have equivalent emissions in the field, yet yield completely different
calculated emissions when using the Proposal’s calculation methodology

In this example, flowback a and b are equivalent in the field, except that Flowback b has double the
duration and half the liquid rate of flowback a so that cumulative volumes of a and b are equal.
Flowbacks a and b have the same real emissions quantity in the field. However, by using the Proposal’s
method of calculating flowback emissions, we find that Flowback b’s emissions are unrealistically two
times higher than Flowback a. This can be observed mathematically in equations W-10A or W-10B
below:

Emissions, =t+ 2 xER
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Emissions, =2t + 2 x ER

This demonstrates that the existing methodology does not accurately estimate initial period emissions
because the spot rate measurement and the cumulative duration are not a representative mathematical
model for this situation. The spot rate is a measurement of a condition that doesn’t exist in the initial
stage and is a mathematical discontinuity on the graph. The duration is readily measured but is not
proportional to emissions in the initial period as the proposed equation assumes.

Furthermore, based on the proposed linear calculation methods, an operator would have limited ability
to claim emissions reductions during the initial flowback period. Using an equation to estimate
emissions based on arbitrary parameters could lead to unproductive behaviors in the field. For example,
a company may focus its resources to closely control the time, spot rate, and nitrogen injected during a
flowback job so that these parameters do not overestimate actual emissions when those resources
could have been better focused on controlling actual emissions.

AXPC recommends that emissions from flowbacks are calculated using well-defined, data-based
thermodynamic flash calculations. These calculations are acceptable for other Subpart W emissions
sources such as storage tanks and are also acceptable under the air permitting and compliance
programs currently in effect under the Clean Air Act’s authority. These equations are included in the
following sections.

A. Update equations W-10A and B estimation methodology to allow use of water
throughput and flash factors during the initial period.

Below is an example of this modification for equation W-10A. The equation replaces the proposed initial
period term with liquid volume data and flash factors. This modification increases the
representativeness of the method and eliminates the drawback of using unrealistic simplifying
assumptions.

cw
Es,n = Z[Tp,s,cw X FRMS X PRs,p,cw - EnFs,p,cw + [VWp,i,cw X EFWp,i,cw + [Vop,i,cw X EFOp,i,cw]]]
p=1

Where

Vwyp,icw = Cumulative volume of produced water, in barrels, produced from the period of time when gas
is first detected until sufficient quantities of gas are present to enable separation, for each
completion or workover, cw, and for each well, p, during the reporting year. This may include
non-contiguous periods of routing to open tanks/pits but does not include periods when the
well ceases to produce fluids to the surface.

EFw,,icw = Emission factor for volumetric natural gas emissions released by produced water in standard
cubic feet per barrel produced water. Calculate natural gas emissions from using operating
conditions in the gas-liquid separator. Calculate flashing emissions with a software program,
such as AspenTech HYSYS®, that uses the Peng-Robinson equation of state, models flashing
emissions, and speciates CH, and CO; emissions that will result when the produced water from
the separator equipment attains atmospheric pressure. The following parameters must be
determined for typical operating conditions for the well completion or workover by engineering
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estimate and process knowledge based on best available data, and must be used at a minimum
to characterize emissions from produced water during the initial flowback period:

(i) Wellhead equipment temperature.

(ii) Wellhead equipment pressure.

(iii) Ambient air temperature.

(iv) Ambient air pressure.

Vo,,icw = Cumulative volume of produced oil, in barrels measured at the atmospheric storage point,
produced from the period of time when gas is first detected until sufficient quantities of gas are
present to enable separation, for each completion or workover, cw, and for each well, p, during
the reporting year. This may include non-contiguous periods of routing to open tanks/pits but
does not include periods when the well ceases to produce fluids to the surface.

EF0p,i,cw = Emission factor for volumetric natural gas emissions released by produced water in standard
cubic feet per barrel oil. Calculate natural gas emissions from using operating conditions in the
gas-liquid separator. Calculate flashing emissions with a software program, such as AspenTech
HYSYS® or APl 4697 E&P Tank, that uses the Peng-Robinson equation of state, models flashing
emissions, and speciates CH4 and CO; emissions that will result when the produced oil from the
separator equipment attains atmospheric pressure. The following parameters must be
determined for typical operating conditions for the well completion or workover by engineering
estimate and process knowledge based on best available data, and must be used at a minimum
to characterize emissions from produced water during the initial flowback period:

(i) Wellhead equipment temperature.

(ii) Wellhead equipment pressure.

(iii) Sales oil or stabilized oil API gravity.

iv) Sales oil or stabilized oil production rate.

(v) Ambient air temperature.

(vi) Ambient air pressure.

(vii) Wellhead equipment oil composition and Reid vapor pressure. If this data is not available,
determine these parameters by using one of the methods described in paragraphs (j)(1)(vii)(A)
through (C) of this section.

(A) If wellhead equipment oil composition and Reid vapor pressure default data are provided with the
software program, select the default values that most closely match your wellhead equipment
pressure first, and API gravity secondarily.

(B) If wellhead equipment oil composition and Reid vapor pressure data are available through your
previous analysis, select the latest available analysis that is representative of produced crude oil
or condensate from the sub-basin category for onshore petroleum and natural gas production
or from the county for onshore petroleum and natural gas gathering and boosting.

(C) Analyze a representative sample of wellhead equipment oil in each sub-basin category for onshore
petroleum and natural gas production or each county for onshore petroleum and natural gas
gathering and boosting for oil composition and Reid vapor pressure using an appropriate
standard method published by a consensus-based standards organization.

The improved equation uses thermodynamic calculations and data elements previously vetted and
approved by EPA for GHG reporting, and flash calculations are also a best practice for characterizing
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emissions in air permitting programs. AXPC requests that this improved equation can be a secondary
calculation option so that reporters have flexibility to use the proposed equations W-10A and W-10B for
simplicity or to use the improved equation that uses data-driven outcomes to increase
representativeness.

B. Update the W-10A and B estimation methodology to allow for use of gas
measurement from a closed loop process, such as enclosed frac tanks

Routing the initial period’s gas through a closed loop processes, like enclosed frac tanks or closed top
tank, and to a low-pressure gas measurement device is a viable option for emission reduction in the
field. The following equation models this practice. The equation replaces the proposed initial period
term with average measured rate and duration of the measurement. This modification increases the
representativeness of the method and eliminates the drawback of using unrealistic simplifying
assumptions.

cw
Es,n = z [Tp,s,cw X FRMS X PRs,p,cw - EnFs,p,cw + [Tp,i,cw X FRi,p,cw]]
p=1

Where

FRip,cw = Average gas flow rate during the initial period in standard cubic feet per hour of each well, p,
and completion or workover, cw, measured using a recording flow meter (digital or analog) on
the vent line to measure the flowback, for the duration of the period of time when insufficient
quantities of gas are present to enable separation at facility or line pressure, of the completion
or workover according to methods set forth in § 98.234(b).

AXPC requests that EPA consider adding this equation to the acceptable calculation methodologies for
flowbacks.

C. Update the correlation method to use choke flow equations demonstrated to be more
predictive than the current method

AXPC requests EPA to update the proposed choke flow calculation in eq W-11 to a Gilbert-type equation
The Gilbert-type equation uses empirically derived data from measured flowbacks to estimate emissions
from non-measured flowbacks in the same sub-basin category. The equation is available in the API
Compendium?® and also available in several project reports showing increased accuracy compared to the
proposed choke flow equation.

XIII. Pneumatic Pumps

AXPC supports the proposed clarification of the term “T” — time, allowing the time to be adjusted to the
hours a pump operated as defined in the proposed equation W-2C.

AXPC also suggests the addition of a new equation that would allow even more accurate reporting of
this source as an option as follows:

A pneumatic pump releases a specified amount of gas when it operates. The amount of gas
released during each operation is directly relational to the fluid being moved by the pump and

8 https://www.api.org/~/media/files/policy/esg/ghg/2021-api-ghg-compendium-110921.pdf
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the specifications of the pump. Therefore, if available, an operator can utilize the specifications
of the pump and company records to determine how much fluid was pumped and/or actuations
occurred and calculate the emissions. While this methodology is expected to be more accurate
than the proposed measurement techniques, AXPC recognizes this information is not always
available and alternative options should remain in the rule.

Below is what we believe would be the most accurate method to calculate the emissions from
pneumatic pumps based on the known amount of gas emitted per cycle (where this is known) and the
number of cycles per year (using company records). The first factor is the emission factor (EF), which can
be generated based on the volume of gas emitted per pump cycle based on manufacturer specifications.
It is not necessary to measure the pump emission rate as this rate is not typically variable. The second
factor in the equation that can be improved is the estimated number of pump cycles using company
records such as the amount of fluid pumped in a year or an automated mechanism to record how many
times a pump actuates. A suggested additional calculation methodology following this practice is as
follows, which is a similar formula as the proposed Eq. W-2C:

Es,i= GHGi * EF *C,

Where:

Es, = Annual total volumetric GHG emissions at standard conditions in standard cubic feet per year from
all natural gas driven pneumatic pump venting, for GHGi.

GHGi = Concentration of GHGi, CH4, or CO,, in produced natural gas as defined in paragraph (u)(2)(i) of
this section.

EF = The volume of gas emitted per pump cycle based on manufacturer specifications or engineering
estimates.

C, = The number of pump cycles per calendar year using engineering estimates and company records

XIV. Gathering Pipelines

AXPC has concerns that EPA continues to use an emission factor for gathering pipelines based on the
material and miles of the pipe. Rather AXPC supports the use of EPA’s leaker emission factor approach
when the pipeline is surveyed using accepted technologies that meet the performance requirements of
the existing Subpart W Monitoring and QA/QC requirements found at 40 CFR 98.234 or proposed
detection thresholds for the current proposed OOOOb rulemaking. Making the standards performance-
based, as outlined in the proposed OOOOb rulemaking, is important because it allows technology to
advance without a cumbersome AMEL approval process.

EPA can use a scheme which mirrors the leaker emission factor approach for estimating emissions from
leaks identified at facilities. Doing so would better meet the intention of the IRA to have emissions
based off of empirical data. The absence of a leaker emission factor approach would dis-incentivize
voluntary leak surveys because operators would not be able to report lower empirical emissions even on
a system that is demonstrated to be leak free. Alternatively, EPA can propose a control efficiency that
can be applied when pipeline surveys are being conducted. Although still not perfect for pipelines
without emissions identified, it will incentivize the surveys to be conducted and get emissions reported
closer to an actual value.

26



XV. Alternative Technologies Discussion

The Proposal fails to include any framework for review and approval of advanced methane
measurement technologies and the Proposal’s analysis of advanced measurement technologies is
insufficient. Congress recognized the critical importance of promoting further innovation in and
deployment of such technologies when it enacted section 136 in the IRA. Precluding the use of advanced
measurement technologies is inconsistent with this Congressional directive to allow operators the
option of using “empirical” methods to calculate their emissions, potentially making the final rule legally
vulnerable. However, AXPC would like to stress that the development of “empirical” methods may
utilize more standard technologies which EPA should actively employ for all source categories in order to
meet congressional intent. For example, all "credible information" such as flyover, OGIl source
verification, SCADA data, and so on should be permitted to empirically demonstrate magnitude and

duration of emissions events where possible.

Section 136(i) requires EPA to “allow owners and operators of applicable facilities to submit empirical
emissions data, in a manner to be prescribed by the Administrator, to demonstrate the extent to which
a charge under subsection (c) is owed.” Consistent with this Congressional mandate—and in the interest
of promoting innovation—EPA should establish a framework in the final rule for approval of qualifying
advanced measurement technologies for methane emissions measurement, including continuous
monitoring systems, that owners and operators of applicable facilities may use to submit facility-specific
emissions data.

AXPC strongly urges EPA not to limit its program by providing that notice-and-comment rulemakings are
the only means by which EPA can approve the use of advanced measurement technologies for Subpart
W reporting. It is important to recognize the lessons learned from the experience with the 0000a
regulations. Almost immediately after the 2016 promulgation of those regulations, owners and
operators of regulated facilities asked to use advanced measurement technologies in lieu of the
prescribed technologies, but without a workable process for approving their use. Now revised
regulations to finally allow their use are not expected until 2024. This time lapse of eight years has been
a missed opportunity for the Agency to enable the use of advanced technologies for leak detection and
more accurate measurement, reporting, and reductions. In those revised regulations, the Agency has
now wisely proposed to establish a framework for ongoing review and approval of alternative methods.
It should do the same here.

For these reasons, AXPC respectfully urges the EPA to consider its statutory mandate and the extent to
which advanced measurement technologies can materially advance the Agency’s goal of methane
reduction. Postponing individualized review and approval of such technologies to future notice-and-
comment rulemakings—which could take years—will chill innovation and deployment. To that end,
AXPC recommends that EPA adopt an approval process pathway for new technologies to be usable for
compliance with Subpart W, similar to what EPA has proposed in OO0O0b.
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XVI. EPA’s Proposal exceeds the scope of Congress'’s delegation of authority in the new

CAA § 136.

A. EPA must merge this rulemaking into the forthcoming MERP charge program
implementation proposal, and allow supplemental comment in that forthcoming
MERP charge rulemaking on this Proposal and this Proposal’s interaction with the
pending Section 111 rulemaking once the Section 111 rulemaking is finalized.

As a threshold matter, EPA cannot legally or rationally treat this rulemaking as separate and
independent from its forthcoming proposed implementation of the MERP’s “waste emissions charge
program.” As explained below, Congress did not intend EPA to proceed this way. To the contrary, it
directed EPA to make revisions to Subpart W so that both reporting under the Subpart and the
calculation of MERP charges meet certain criteria. Regulated companies are currently in the dark as to
how EPA will interpret and implement the MERP’s charge program. This deprives them of the substance
of their right to provide informed comment on the significance of the current Proposal with regard to
how the changes it proposes to Subpart W will interact with EPA’s implementation of the MERP charge
program.

EPA provides no rational explanation, nor any interpretation of CAA § 136, to justify its proceeding in the
current manner and treating these two rulemakings as entirely separate matters. It only repeatedly
states that comments about MERP charge implementation are outside the scope of the current Proposal
because EPA is handling them in two separate rulemakings. See 88 Fed. Reg. at 50,286. This is
tautological (EPA is saying only, in effect, “these are separate matters because we are treating them as
separate matters”), and offers the public no statement of law or policy on which to comment.

Respectfully, EPA must reboot its approach in that forthcoming proposal by merging the two
rulemakings, abandoning the untenable position that these are two separate tasks Congress has given it,
accept in that forthcoming MERP implementation rulemaking supplemental comment will be necessary
on this Proposal in light of its interaction with the content of that forthcoming proposal, and eventually
finalize both proposals as a unified final action. In addition, because the MERP charge program contains
an exemption for regulatory compliance with the pending Section 111 rulemaking if certain conditions
are met, and because this Proposal contains multiple provisions adapted from the pending Section 111
rulemaking, EPA must accept comment in the forthcoming MERP charge rulemaking on the interaction
between the provisions of the Section 111 rule once the latter is finalized. All these actions are pieces of
a regulatory puzzle, and it is both contrary to Congress’s intent in CAA § 136 and irrational for EPA not to
provide the public an opportunity to comment on all of them in a holistic and unified fashion.

EPA sent the draft proposal of the MERP charge rulemaking to the Office of Information and Regulatory
Affairs for interagency review on September 29, one business day before the comment period on the
Proposal ended. Now that it is publicly visible that EPA has not only begun work on the MERP charge
rulemaking but has reached the stage of soliciting comment from its sister agencies on a draft proposal,
EPA has no justification, legal, policy, or logistical, for continuing to treat these rulemakings as isolated
from one another. Merger and a renewed opportunity for comment on all aspects of this regulatory
puzzle is the only viable path forward.

28



B. Congress’s directive to revise Subpart W has two inextricably linked purposes.

Congress intended EPA to make revisions to subpart W for two specific and tightly interwoven purposes:
reporting accuracy and accurate charge calculation. But EPA’s Proposal contains extraneous material
that goes beyond Congress’s direction.

Subsection (h) of CAA 136, 42 U.S.C. § 7436(h), reads in full (emphases added):
Reporting

Not later than 2 years after August 16, 2022, the Administrator shall revise the
requirements of subpart W of part 98 of title 40, Code of Federal Regulations, to ensure the
reporting under such subpart, and calculation of charges under subsections (e) and (f) of this
section, are based on empirical data, including data collected pursuant to subsection (a)(4),
accurately reflect the total methane emissions and waste emissions from the applicable
facilities, and allow owners and operators of applicable facilities to submit empirical emissions
data, in a manner to be prescribed by the Administrator, to demonstrate the extent to which a
charge under subsection (c) is owed.

This provision directs EPA to revise Subpart W for two reasons, and two reasons only:

1. to ensure that reporting under that subpart is based on empirical data, accurately reflects total
emissions from applicable facilities, and allows owners and operators of applicable facilities to
submit empirical emissions data, and

2. toensure that the calculation of charges under the MERP program provisions elsewhere in new
CAA § 136 is also based on empirical data, accurately reflects total emissions from applicable
facilities, and allows owners and operators of applicable facilities to submit empirical emissions
data.

Notably, the text and structure of subsection (h) reveals that these are not truly two independent
reasons for the revisions to the GHGRP that the subsection directs. Instead, both the “ensure the
reporting under such subpart [W]” and the “calculation of charges under subsections (e) and (f) are
directed towards the same “what” or “goal” (EPA needs to “ensure” that both the reporting under W
and the calculation of the charges are to be based on empirical data etc. etc.) and the same “why” or
“purpose” to demonstrate the extent to which a charge under subsection (c) is owed.”

The two directives of subsection (h) to EPA are therefore so tightly interwoven that it’s far from clear
whether they can even be said to be separate directives at all in any meaningful sense. Regardless, they
are certainly not independent from each other. Even if this language and syntax are arguably ambiguous
and could be read other than as set forth above, EPA’s Proposal doesn’t offer any interpretation of this
language, other than two implicit (and unreasoned) assumptions that: (a) these are independent goals
and EPA is free to pursue them siloed off from one another, in a sequence and timing of its choosing,
and (b) EPA is free in the course of this rulemaking to pursue whatever other policy goals it wants to.
The first assumption is incorrect for reasons stated above, and the latter for reasons stated below.

Crucially, even if for the sake of argument EPA could have relied on its general CAA 114 reporting
authority as a justification for some of these extraneous proposed changes before Congress enacted the
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MERP, it cannot do so now. And this is all the more true with respect to CAA 301, EPA’s general
“necessary and proper” authority, which provides EPA with no additional substantive authority beyond
that provided by the rest of the CAA, and which in any case EPA does not meaningfully invoke here
beyond one passing reference with no further analysis.

A fundamental axiom of statutory interpretation is that the specific controls the general. Congress has
told EPA to revise Subpart W for specific purposes. EPA has not provided any reason here to depart from
that specific direction and propose revisions to Subpart W other than those of the sort and aimed at the
goal that Congress explicitly directed. Bare references to its general authority under CAA 114 are
insufficient. Congress in Section 136 simply did not provide any free-floating residuum of direction to
EPA to revise Supbpart W for any purposes beyond the two tightly interrelated purposes described
above. EPA must not use this rulemaking to adopt any provisions that are not tailored to those
purposes.

C. EPA’s Proposal contains provisions that are not authorized by Section 136(h), and
EPA in this context cannot properly rely on claims of other authority to propose those
provisions here.

EPA is using this Proposal to de facto supplement its (already once supplemented) pending CAA § 111
methane standards proposal, and even in some respects to functionally bring that proposal into effect
prematurely, without acknowledging that this is what it is doing. But Congress provided EPA no
authorization in CAA § 136 to revise Subpart W as an accelerated form of implementing any aspect of its
proposed CAA § 111 methane standards. Section 136 refers to that ongoing rulemaking in subsection
(f)(6)(A)(ii), which provides that applicable facilities subject to and in compliance with Section 111
methane standards that achieve at least equal reductions as would be achieved under the November
2021 proposal of such regulations. The fact that Congress referred to the pending CAA § 111 rulemaking
in this other provision of Section 136, but did not make any mention of it in Subsection (h), confirms that
Subsection (h) was considered and yet Congress still provided EPA with no authority relevant to that
other rulemaking.

EPA is using this Proposal to supplement the flare monitoring standards as proposed in the pending
Section 111 rulemaking. While some aspects of the Proposal are framed as EPA offering companies the
option of “voluntarily” adopting certain provisions contained in that proposed rule before they come
into effect, see 88 Fed. Reg. at 50,288/2, in light of the observations above regarding the absence of any
reference to that other, pending rulemaking in CAA § 136(h), even this aspect of the Proposal is on
shaky ground. But there is at least one aspect of this Proposal which would require a measure not
contained in the pending Section 111 proposal: gas composition monitoring. See, e.g., 88 Fed. Reg. at §
60.5417b(d)(1)(viii). This is a requirement of a fundamentally different nature than that contained in the
pending Section 111 rulemaking. Whatever the propriety of “voluntary” paths to accelerate measures
that are contained in that other, pending rulemaking, using this Proposal to adopt measures that are not
contained in that other rulemaking unequivocally crosses the line into unauthorized supplementation of
that rulemaking.

EPA’s departing outside the boundaries of the direction and authority provided to it by new CAA §
136(h) is compounded by its proposal to import monitoring provisions from standards designed for
another sector (refineries) under a distinct authority (CAA § 112, the air toxics program). In other words,
not only is EPA exceeding its authority under Section 136(h) by de facto supplementing its pending CAA
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§ 111 proposal, but it’s doing so in part by adopting provisions tailored to another sector that is not
subject to the MERP charge program and not mentioned anywhere in the text of CAA 136. EPA is going
too far, with too little authorization from Congress.

By using this Proposal to accelerate the schedule for all flare monitoring standards that are also in the
pending Section 111 proposal, EPA is attempting an end-run around Congress’s intent as evidenced in
the design of Section 111(d). Under that provision, states are the ones that establish standards of
performance for their existing sources in the first instance, substance to state-plan submission, review,
approval, and implementation under Section 111(d)(1). And proposed Emissions Guideline (EG) O00Oc
provides that states will have 18 months after the final EG is published to submit state plans establishing
standards of performance for existing sources, see 87 Fed. Reg. at 74,721/2, and that state plans can set
compliance deadlines up to 36 months after that state plan submittal deadline, see id. At 74,836/1.
Under the statute and EPA’s implementation of it in the pending Section 111 rulemaking, therefore,
compliance under the EG may not be required for many or all sources, even if all these deadlines are
met (which experience in other CAA state-planning regimes shows is doubtful), until four and a half
years after the final EG is published. EPA cannot jumpstart that process by prematurely using its Section
111(d)(2) authority until a state has had a chance to draw up and submit its plan; a fortiori the Agency
can’t jumpstart the process through a reporting program authorized under an entirely separate
provision, as it is attempting to do in this Proposal.

D. New CAA § 136 has changed the nature and function of Subpart W, and has therefore
changed that program’s implications for regulated parties and for the Agency itself.

EPA must be mindful that the IRA has raised the stakes for any move it makes with respect to the
GHGRP. Previously, whatever the source of EPA’s authority to implement the GHGRP, it was an
information-only program. Consequences for error on regulated parties’ part were relatively limited.
Now, the information reported under Subpart W for applicable facilities will have a direct relationship to
the imposition of financial harm on those facilities’ owner/operators. Both the direct harm and the
implications for any noncompliance or even unintentional error are higher, and EPA’s litigation exposure
with regard to any final rule emerging from this rulemaking is correspondingly higher as well. EPA
therefore needs to provide a more, not less, detailed articulation of its authority to make these changes
and a more persuasive policy rationale for them. It has not done so. EPA also needs to consider the
increased cost that this Proposal would impose in a cumulative fashion, in light of the increased costs
that the MERP charge program will levy. This is yet another reason why EPA must merge the two
rulemakings as explained in legal comments Section XVI.A above.

XVII. EPA’s Proposal conflicts in key aspects with the text and purpose of new CAA § 136.

First, as explained above, CAA Section 136(h) directs EPA to ensure that the calculation of the MERP
charge under other provisions in Section 136 is accurate and based on empirical data. But, by irrationally
and without authority severing this rulemaking from its forthcoming rulemaking implementing the
charge program. The fact that the methane charge will be phased in through three escalating stages, see
CAA § (e)(2)(A)-(C), does not change the fact that Congress directed to revise so that the MERP charge
program could be properly implemented. Because, as explained above, EPA cannot legally or rationally
keep this Subpart W-revisions rulemaking separated from its forthcoming MERP charge rulemaking, the
Agency needs to provide sufficient opportunity for review of both proposals and accept comment in that
rulemaking both on its own provisions and on the provisions in this Proposal in light of the interaction
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between the two. Notwithstanding that neither proposal should incorporate proposed but not yet
finalized components of the developing CAA 111 rulemakings as discussed in more detail above. Only
that will ensure that Congress’s direction in CAA § 136 is carried out lawfully, rationally, and
harmoniously. Any other approach is destined to sow confusion and frustrate the new statutory
section’s goals of accurate reporting and proper implementation of the charge program for the purpose
of incentivizing emission reduction.

Second, EPA’s proposal to group its proposed new definition of “centralized oil production site” within
the “gathering and boosting” category, see 88 Fed. Reg. at 50,437/1, is inconsistent with the text and
structure of CAA § 136. Congress defined “production” and “gathering and boosting” as two distinct
items in a list of eight parallel categories of applicable facilities subject to the MERP charge, CAA §
136(d)(2) (“Onshore petroleum and natural gas production”), (8) (“Onshore petroleum and natural gas
gathering and boosting”). EPA is therefore acting contradictory to this text and to Congress’s intent
when it proposes to label certain production facilities as gathering and boosting ones.

There is additional textual and structural evidence that EPA’s proposed classification violates CAA Sec.
136. Congress elsewhere places category (2), onshore production, in the subset of categories it labels
“Petroleum and natural gas production,” see CAA Sect. 136(f)(1). By contrast, Congress places category
(8), gathering and boosting, in the subset of categories it labels “Nonproduction petroleum and natural
gas systems,” see CAA Sec. 136(f)(2). This confirms that Congress defined “production” and
“nonproduction” as separate and mutually exclusive categories, and that EPA is violating statutory text
and Congressional intent by placing centralized production sites in the gathering and boosting category,
which Congress itself explicitly placed in nonproduction.

And this mis-categorization will have consequences, because the waste emissions threshold above
which a charge will be imposed on applicable facilities’ emissions differs between these two categories,
see id. § 136(f)(1), (2). Our comments explain in detail the technical and policy problems with EPA’s
approach to this issue as discussed above. Because, as explained in that earlier discussion, taking this
approach will provide a perverse incentive to not centralize production, and therefore to not take a step
likely to improve emissions intensity, this aspect of EPA’s Proposal is fundamentally irrational because it
will tend against emissions reduction.

As explained above, EPA cannot legally or rationally approach this Proposal in isolation from the
forthcoming MERP charge implementation proposal. Even if it could, though, EPA could not rely on its
choice to sever these rulemakings in order to conduct the Subpart W rulemaking without reference to
the overarching purpose of CAA §, which is emissions reduction. Section 136 is titled “Methane
emissions and waste reduction incentive program for petroleum and natural gas systems” (emphasis
added). The Proposal itself acknowledges that this was Congress’s overarching purpose in enacting CAA
§ 136, and the purpose of the new authorities included in that Section: “The IRA adds authorities under
CAA section 136 to reduce CH, emissions from the oil and gas sector.” 88 Fed. Reg. at 50,286/1
(emphases added). This necessarily includes the authorization and direction in CAA § 136(h) to revise
Subpart W. It would be internally self-contradictory, in addition to contrary to Congress’s text and
design, for EPA to ignore the emissions-reduction implications of its revision of Subpart W. Therefore,
any aspect of this Proposal that tends to disincentivize practices that further the goal of emissions
reduction is irrational, arbitrary and capricious, and contrary to Congressional text and intent.
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The proposed definition of “centralized oil production site” is also inconsistent with the proposed
definition and regulatory treatment of a “centralized production facility” in the pending CAA § 111
methane standards proposal for both new and existing sources, as well as PHMSA’s approach, as
explained in Section Il above.

Third, although Congress was unequivocal in its direction that EPA revise Subpart W so that reporting
thereunder, and calculation of the MERP charge, “are based on empirical data” and allow for the
submission thereof, in key respects the Proposal prevents reporting from being based on empirical data.
The most glaring example of this is the treatment of default flare combustion efficiency assumptions,
see 88 Fed. Reg. at 50,334. The current default assumed efficiency is 98 percent. EPA proposes to lower
this to 92 percent, which can be raised to 95 percent only if certain monitoring measures are conducted.
But even if an owner can empirically demonstrate an efficiency of above 95 percent, no empirical
demonstration of that fact is allowed. Adoption of provisions derived from the refinery standards under
Section 112 may allow use of a 98 percent factor. But the adoption of those provisions in this
rulemaking is inappropriate, as discussed above—and, in any event, this would still not allow empirical
demonstration of efficiency higher than that. This shifts the policy in the precise opposite direction from
that which Congress directed.

The adoption of the refinery Section 112 provision, in addition to its other flaws discussed above, is also
a particularly clear example of the Proposal’s not only not furthering Congress’s direction to allow for
submission of empirical data, but in fact running directly counter to that direction. EPA specifically does
not incorporate the aspect of the refinery provision which allows for empirical submissions. See 88 Fed.
Reg. at 50,398/3 (“The alternative means of emissions limitation specified in § 63.670(r) of this chapter
do not apply for the purposes of this paragraph [governing flare efficiency calculation].”). This
subsection (r) of the refinery provision, which EPA is not adopting here, is what governs a demonstration
of efficiency “based on a performance evaluation” involving parametric monitoring. If EPA were
following Congress’s direction to ensure that operators can submit empirical data, the Agency would be
adding such provisions, not removing them, from its source material. Doing exactly the opposite
confirms that EPA is not acting in conformity with Congress’s intent.

XVIII. Aspects of the Proposal are arbitrary and capricious

EPA has not sufficiently justified its proposed treatment of “other large release events.” As a threshold
matter, because this aspect of EPA’s Proposal is linked to the proposal in its pending CAA § 111 methane
standards rulemaking of third-party reporting in the proposed “super emitter” program, we incorporate
by reference here our discussion of that aspect of the Section 111 proposal in our comments on the
December 2022 supplemental methane proposal, docket at EPA-HQ-OAR-2021-0317-2326 (Feb. 13,
2023) at 28-33; see esp. id. at 32 (“EPA should not encourage or require public reporting of the
notifications provided by third parties.”).

Furthermore, EPA has not justified this aspect of the Proposal as a policy matter. The Agency asserts
generally that these events can “significantly contribute to total sector emissions,” 88 Fed. Reg. at
50,297/1—after citing a few “large, atypical release events,” id. at 50,296/2, without demonstrating that
these events are likely to occur outside of the specific types of equipment at issue featured in those
events, or any demonstration of their proportionate significance. And EPA offers no support, anecdotal
or otherwise, for its presumption that a release started on the date of the most recent survey (or six
months, whichever is shorter) demonstrating emissions below the “other large release event” threshold,
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see id. at 50,297/2. This is entirely out of keeping with Congress’s direction that revisions to Subpart W
be based on empirical data.

Oddly, EPA justifies its proposed mass threshold by asserting that it aligns with provisions in the New
Mexico Administrative Code, id. at 50,298/3. A federal agency cannot rationally disregard federal
statutory text directing it to focus on empirically based revisions for specific purposes in favor of state
regulatory text that the Agency may prefer for other policy reasons beyond the remit of Congress’s
express direction. EPA’s attempt to justify the rate threshold fares no better: “We are also proposing a
100 kg/hr CH4 emission threshold to align with the super-emitter response program proposed in the
NSPS OOOOb.” Id. But, as observed above, CAA § 136(h), which authorizes EPA to propose revisions to
Subpart W, makes no mention of this pending proposed CAA § 111 rulemaking. Only the “exemption for
regulatory compliance” in CAA § 136(f)(6) does. EPA cannot have it both ways. Either the MERP charge
program and its cross-reference to the pending methane standards rulemaking is within the scope of the
current Proposal, or it is not. If it is, EPA cannot treat these as two separate rulemakings and deem all
MERP implementation issues out of scope of the current rulemaking. And if it is not, EPA cannot justify
aspects of this Proposal by a desire to harmonize them with the pending standards rulemaking.
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