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 Amy Emmert 
Senior Policy Advisor 
Upstream and Industry 
Operations 
1220 L Street, NW 
Washington, DC 20005 
Telephone 202-682-8372 
emmerta@api.org  

April 26, 2019 
 
Relayed by electronic mail:  Matuszko.Jan@epa.gov  
 
Ms. Jan Matuszko 
U.S. Environmental Protection Agency 
Office of Water 
1200 Pennsylvania Avenue, NW  
Mailcode 4103T 
Washington, D.C. 20460 

Subject: Potential Regulatory Approaches for Increasing Reuse of, and Expanding 
Management Options for, Produced Water from the Onshore Oil and Natural Gas 
Industry 

 
Dear Ms. Matuszko: 
 
As part of our engagement with the U.S. Environmental Protection Agency (“EPA” or “the 
Agency”) on the Agency’s Study of Oil and Gas Extraction Wastewater Management (“Study”), 
the American Petroleum Institute (“API”) and the American Exploration & Production Council 
(“AXPC”), collectively the “Associations” is herein identifying potential regulatory approaches 
that could increase management flexibility over produced water from the onshore oil and natural 
gas industry.  We are offering these regulatory options in response to inquiries made by the Office 
of Water during EPA’s outreach on the Study.  The Associations recognize that EPA’s ultimate 
regulatory approach must better balance the goal of protecting water quality and ensuring 
environmentally sound management of produced water with the growing need to preserve water 
resources and expand produced water management options.    
 
As such, the Associations hope that this letter will serve as a catalyst for more detailed 
conversations with the Office of Water about the merits and drawbacks of the various regulatory 
approaches and for obtaining EPA’s views on the practicality and feasibility of amending its 
current, restrictive regulatory framework for produced water from the onshore oil and natural gas 
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industry.  Through this dialogue, the Associations and their members can assist EPA in a future 
rulemaking and can provide more focused industry insights and feedback.    
 
The Associations and their members appreciate EPA’s decision to examine its regulatory 
approach to produced water from the onshore oil and natural gas industry, and have demonstrated 
our interest in working with EPA by participating credibly in each engagement opportunity 
provided by the Agency.  We offer these potential regulatory approaches in the same spirit of 
cooperation and hope that they help foster more constructive conversations about produced water 
management options that can protect and preserve water resources, while providing operators 
necessary management flexibility.   
 
I. Potential Amendments to the Centralized Waste Treatment (“CWT”) Regulations at 

40 C.F.R. § 437 
 
Even with its narrow exceptions, the “zero discharge” standard for the onshore oil and natural gas 
industry under Subpart C of Section 435 compels oil and natural gas operators to identify and 
utilize non-discharge options.  Other than disposal in underground injection control (“UIC”) wells, 
operators have few non-discharging options for produced water.  Foremost among the few options 
available to operators subject to Subpart C of Section 435 is the transfer of produced water to 
CWTs for treatment prior to discharge under the CWT’s own National Pollutant Discharge 
Elimination System (“NPDES”) permit. Unlike use of UIC wells, treatment of produced water at 
a CWT provides operators an option that avoids disposal and results in the addition of previously 
inaccessible water to the hydrologic cycle.   

Certain aspects of EPA’s approach to regulating CWTs have hampered their more widespread use.  
The Associations believe that two types of changes to these CWT regulations can help increase 
treatment of produced water in CWTs, thereby decreasing pressure on water resources and 
avoiding the discard of water that could otherwise be added to the hydrologic cycle and/or reused.    

a. Create a New Subpart E under Section 437 for Recovered Water that is Added to 
the Hydrologic Cycle 

The ability of CWTs to accept produced water from the oil and natural gas industry is necessarily 
related to the limits EPA imposes on discharges from CWTs.  EPA’s current regulations for CWTs 
contain limits that vary based on the primary influent treated by the CWT,1 and because these 
regulations were promulgated in 2000 they did not anticipate the oil and natural gas industry’s 
increased use of CWTs.  EPA’s May 2018 study of CWTs accepting produced water suggested 
that the Agency is considering revising its CWT regulations to specifically account for produced 
water treatment.2  The Agency can revise the CWT regulations to narrowly address produced 
water. Alternatively, EPA could create a new CWT subpart for “Recovered Water”—water from 
subsurface formations that, upon treatment, can be beneficially added to the hydrologic cycle. 

                                                            
1 See 40 C.F.R. § 437. 
2 https://www.epa.gov/sites/production/files/2018-05/documents/cwt-study_may-2018.pdf.   
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The current Section 437 CWT regulations contain subparts that cover wastewaters from industries 
involved in the treatment and recovery of metals, oils, and organics and therefore provide CWTs 
discharge limits for pollutants commonly associated with those industries.  There is no Section 
437 Subpart, however, that expressly covers industries with effluent that consists overwhelmingly 
of waters recovered from subsurface formations that are outside the hydrologic cycle. This 
proposed new subpart would expressly cover this type of influent and those industries that generate 
this type of influent.  While the oil and natural gas industry would certainly be the primary, if not 
sole, industry sector that recovers waters from subsurface formations, the proposed subpart would 
not be limited to the oil and natural gas industry.  It would instead broadly apply to CWTs that 
accept influent from any industry that recovers waters from subsurface formations or that 
otherwise generates an effluent with a similar pollutant profile.   

Given the available data on water extracted from subsurface formations, the Associations expect 
that this proposed new “Recovered Water” subpart would potentially be differentiated from 
Section 437 subparts based on the concentration of total dissolved solids (“TDS”) and/or specific 
pollutants within this bulk parameter.  In order to calculate discharge limits for CWTs under this 
new “Recovered Water” Subpart, EPA can utilize the permitted limits for top performing CWTs 
that currently accept produced water from the oil and natural gas industry.  Indeed, the extensive 
analysis EPA conducted in its May 2018 CWT Study would provide much of the data needed to 
assess the best available economically achievable performance of CWTs accepting produced 
water.   

 b. Potential Removal of Restrictions to Treatment at CWTs under 40 C.F.R. § 437 

In addition to creating a new subpart for CWTs accepting “Recovered Water,” expanding CWT 
treatment of produced water for discharge and reuse would be facilitated by EPA promulgating 
regulatory changes that would make CWT use more universally available in the onshore oil and 
natural gas industry.  Presently, EPA’s rules and guidance allow for, or instruct permit writers to 
apply, the discharge standards applicable to the industry category discharging to the CWT and not 
the discharge standards for the CWT when the CWT serves only a few generators in the same 
industry category or when the CWT is on-site, adjacent to, or connected via pipeline to the 
generator of wastewater.3  As applied to the upstream onshore oil and natural gas industry, this 
means permit writers could impose the Section 435 Subpart C “zero discharge” limit on CWTs 
that serve one or a few operators or are on-site/adjacent/connected via pipeline.  In order to allow 
CWTs to be used more effectively by industries like the oil and natural gas industry, which recover 
subsurface formations waters that can be added to the hydrologic cycle, these restrictions would 
need to be lifted or significantly changed.  The solution is for EPA to adopt standards that are 
reasonable to govern the discharges to the CWT. 

II. Potential Amendments to the Regulations for the Oil at Gas Extraction Point Source 
Category (40 C.F.R. § 435) 

 

                                                            
3 See e.g., 40 C.F.R. § 437.1, § 437.10, § 437.20, § 437.30. 
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As noted in Section I above, the “zero discharge” standard under Subpart C of Section 435 compels 
oil and natural gas operators to identify and utilize non-discharge options such as disposal in UIC 
wells.  While UIC wells provide an important produced water management option, their use results 
in the disposal of newly unlocked water resources that could be beneficially added to the 
hydrologic cycle.  Moreover, UIC capacity is neither universally available nor limitless.   In the 
Marcellus Basin, for instance, there are few, if any, UIC wells available to operators.  And in the 
Permian Basin, where UIC wells are plentiful, UIC capacity is becoming increasingly constrained.   

The Associations believe that two types of changes to Section 435 can help remove or mitigate 
the impact of Subpart C on operators’ ability to safely and responsibly treat and discharge 
produced water so that it can be added to the hydrologic cycle and/or be recycled for use outside 
of the oil and natural gas industry: 
 

 Promulgate a new Subpart under Section 435 for “Recovered Water” that is added to the 
hydrologic cycle; and/or 

 Amend Subpart C under Section 435 to remove the “zero discharge” standard. 
 
Under both of these approaches, EPA would develop numerical limits that the Agency deems 
protective, thereby ensuring that the discharge of these waters will not adversely impact surface 
water quality.  And, of course, states with delegated authority would retain the discretion to 
impose state-specific standards. 
 
While continuing to provide a high level of protectiveness, these approaches would at the same 
time provide operators more management flexibility.  Given its low cost relative to treatment, 
operators will likely continue to use UIC disposal as well; however, in many areas where UIC 
capacity does not exist or is constrained, treatment for discharge could become cost competitive.  
Moreover, where the current discharge ban provides operators and the water treatment industry no 
incentive to develop cost-effective treatment technologies, new regulatory approaches that include 
reasonable numerical limits will provide operators a clear target that can drive innovation.  This 
shift in incentives would further narrow the cost gap between UIC disposal and treatment 
technology that protects and conserves water resources. 

Critically, the Associations believe that EPA possesses the legal authority and factual support 
necessary to promulgate these potential changes to Section 435.  For one thing, the current “zero 
discharge” limit in Subpart C of Section 435 was promulgated in 1979 through a direct final 
rulemaking that was significantly abbreviated to comply with a court-ordered deadline.4  To the 
extent the Subpart C “zero discharge” standard was based on any meaningful feasibility analysis 
at all, that analysis is surely now significantly outdated.   

For instance, EPA’s pollutant analysis largely targeted oil and solids, and therefore, in weighing 
the treatment technologies available at the time, the Agency focused almost exclusively on oil-
water separation and filtration systems.5  In the nearly 40 years since Section 435 was promulgated, 
operational changes have to some extent changed the pollutant profile of produced water, and 
                                                            
4 See 44 Fed. Reg. 22,069 (Apr. 13, 1979). 
5 See Development Document for Interim Final Effluent Limitations Guidelines and Proposed New Source 
Performance Standards for the Oil and Gas Extraction Point Source Category (EPA 1976) (“Development Document”) 
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technological advancements have profoundly changed the industry’s water treatment options and 
capabilities.   

Additionally, in the 1976 Development Document that provided the factual support for Subpart C, 
EPA identified the “zero discharge” options that operators could employ.  While UIC disposal was 
among those options, EPA assumed that 60% of all onshore wastewater would be reinjected for 
secondary recovery and pressure maintenance.6  And because reinjection for recovery and pressure 
maintenance were considered production techniques, EPA assumed that a “zero discharge” limit 
would result in no additional costs for a majority of operations.  Regardless of whether this estimate 
was then reasonable given the production techniques used at the time, it is not reasonable today.7 

More fundamentally, however, the analysis the Agency conducted in 1976 no longer bears any 
relationship to the state of the oil and natural gas industry today.  In 1976, EPA was examining 
different production volumes and technology with different water needs and different treatment 
technologies for different pollutant profiles. The Agency was also considering impacts on a far 
more geographically constrained industry that EPA believed to be declining. Most importantly, 
however, EPA did not anticipate the present-day constraints on water systems, had not yet 
predicted increases in droughts and water scarcity, and did not yet appreciate the environmental 
and ecological benefits of allowing water recovered from subsurface formations to be treated so 
that it could remain at the surface and/or become added water to the hydrologic cycle.  This new 
information – far different than what was available in 1979 – allows EPA to adopt the alternative 
regulatory approaches described below. 

a. Create a New Subpart under 40 C.F.R. § 435 for Recovered Water that is Added to 
the Hydrologic Cycle 

EPA can amend the Onshore Oil and Gas Extraction Industry Category to include a new subpart 
for “Recovered Water” that is added to the hydrologic cycle.  Like the option described in Section 
I(a) above, this new subpart would recognize the potential benefit of recovering, treating, and 
adding to the hydrologic cycle water resources that have been locked away in subsurface 
geological formations and otherwise inaccessible.         

The Clean Water Act (“CWA”) grants EPA discretion to establish subcategories as a method to 
address variations among products, processes, treatment costs, and other factors that affect the 
determination of the “best available” technology.8  Indeed, the Agency has already used this 
discretion in the Oil and Gas Extraction Industry Category to create five subcategories.9  EPA 
could use this authority and discretion to create a new subpart under Section 435 for “Recovered 
Water” recovered from subsurface formations treated and added to the hydrologic cycle.  Because 
existing Subpart C already covers waters produced from inaccessible subsurface geological 

                                                            
6 Development Document at 66. 
7 EPA also assumed the “zero discharge” standard would be met though use of evaporation.  Development Document 
at 85.  Given the geographic limits of oil and natural gas production at the time, this assumption may have been 
reasonable at the time.  It is not reasonable, however, to assume that evaporation remains a widespread compliance 
option in view of the present energy map or our present-day focus on reducing surface footprints. 
8 See Texas Oil & Gas Ass'n. v. US EPA, 161 F.3d 923, 939-40 (5th Cir. 1998). 
9 See https://www.epa.gov/eg/oil-and-gas-extraction-effluent-guidelines.   
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formations, we believe the Agency can distinguish waters subject to the new “Recovered Water” 
subpart based on the levels of TDS and/or other pollutants.  Formation waters with pollutant 
concentrations that can be treated to meet specified thresholds could be discharged under the new 
“Recovered Water” subpart in compliance with numerical treatments limits prescribed by EPA. 
Formation waters with pollutant concentrations above the specified thresholds would remain 
subject to Subpart C, and the “zero discharge” limit.    

Importantly, to maximize management flexibility and to the extent economically feasible, 
operators would be able to treat produced water to achieve the pollutant concentrations required 
to fall within the new “Recovered Water” subpart.  Regardless whether the water is subject to the 
new “Recovered Water” subpart in its natural condition or through treatment, it would then be 
subject to the “Recovered Water” subpart and the new numerical discharge standards contained 
therein.     

b. Amend Subpart C of 40 C.F.R. § 435 to Replace the “Zero Discharge” Standard 
with Numerical Limits 

In addition to or in lieu of adding a new subpart under Section 435 for Recovered Water that is 
added to the hydrologic cycle, the Associations believe that EPA could amend Subpart C of Section 
435 to replace the “zero discharge” standard with a numerical standard that the Agency deems 
protective.  As with each of our other recommended potential approaches, the Associations 
believes EPA has the statutory discretion and factual support necessary to alter the Subpart C 
approach that the Agency promulgated in 1976. 

The Associations recognize that EPA would presumably review Subpart C under the Best 
Available Technology Economically Achievable (“BAT”) standard,10 but we do not believe that 
analytical standard requires EPA to default back to “zero discharge” based on the cost and 
availability of UIC disposal.  For one thing, under the BAT standard, EPA can only require 
technology for which the costs can reasonably be borne by industry.  While UIC disposal is 
relatively cost-effective in most areas right now, it is not cost-effective everywhere, and there are 
reasons to question its widespread availability and cost-effectiveness going forward.   

Moreover, the Associations believe EPA must consider whether the best system for reducing 
pollutants may also degrade the water system in other ways.  Indeed, given the CWA’s requirement 
that EPA consider non-water quality impacts as part of BAT, we believe that EPA has the 
discretion to interpret the “best available technology” as the best available technology for reducing 
pollutants while maintaining water within the accessible hydrological cycle.  Similarly, EPA can 
calculate the economic benefit of maintaining water availability through treatment and discharge 
and consider these costs when it weighs disposal technology against treatment technology.   

The Agency will also be required to consider the age of equipment and facilities, the processes 
employed, engineering aspects of the control technologies, any required process changes, and such 
other factors as the Administrator deems appropriate.11  These mandatory considerations provide 

                                                            
10 CWA § 301(b)(2)(A). 
11 See CWA § 304(b)(1)(B). 
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EPA multiple means of exercising Agency discretion under the CWA to adopt numerical limits in 
lieu of a zero discharge standard.  Even if the Agency declined to base its reconsideration of 
Subpart C on non-water quality environmental impacts, EPA could exercise the discretion 
Congress conferred to EPA to consider “other factors” that EPA deems appropriate.  Given the 
recognized importance of water conservation and the open-ended nature of this “other factors” 
consideration, we believe EPA has discretion to replace the zero-discharge standard with 
protective numerical limits that are based on what can be economically achieved through the best 
treatment technology.12   

* * * 

The Associations appreciate the opportunity to identify these potential regulatory approaches.  
These are by no means the only available options for improving the Agency’s regulatory approach 
to produced water management.  Nor is our discussion of these options fully comprehensive.  Our 
purpose here was to broadly identify some regulatory pathways for EPA in order to promote a 
more detailed conversation with the Agency.   

Our members have a genuine interest in assisting EPA in conducting its Study and developing any 
regulatory changes that may follow.  That is why we believe it is important to begin detailed 
discussions about EPA’s opportunities to change the Agency’s regulatory approach to produced 
water management.  It is through these conversations that the Associations can be most effective 
in soliciting feedback from its members and sharing information with EPA.  We will be reaching 
out shortly to schedule these important discussions.  In the meantime, please do not hesitate to 
contact us with the information listed in our signature blocs.  

 

Sincerely, 

 

 

Amy Emmert 
Senior Policy Advisor 
American Petroleum Institute 
200 Massachusetts Ave NW, Suite 1100 
Washington, DC 20001 
Tel: (202) 682-8372 
Email: emmerta@api.org  

                                                            
12 The Associations also do not believe that this change would conflict with the anti-backsliding provisions in CWA 
§ 402(o).  Subpart C’s “zero discharge” standard eliminated the need to obtain NPDES permits for discharge, so there 
are no associated permits to be renewed, reissued, or modified.  Even so, such a change would fall within the 
exceptions provided in CWA § 402(o)(2).   
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V. Bruce Thompson 
President 
American Exploration & Production Council 
1001 Pennsylvania Avenue, NW Suite 7-127 
Washington, DC 20004 
Tel: (202) 742-4541 
Email: bthompson@axpc.us 
 

 

 

 

 


